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Amendments to s. 713.132 F.S. – The “Stop-Start” Problem
I. SUMMARY

This proposal is an amendment to section 713.132 of the Florida Statutes to allow for the termination of a notice of commencement in cases where construction is ongoing without the requirement that all construction cease before recommencement and eventual completion of the project as under current law. Since liens may relate back to an existing notice of commencement, terminating it is required by most lenders making mortgages securing construction financing, including refinancing or modifying existing loans, and by most buyers taking title to the land during the course of construction. Having to stop work in order to reset the priority of liens is an unnecessary step that entails delay, expense, and uncertainty without any offsetting benefit to the owner or potential lienors. 

By eliminating the unnecessary step of shutting down the project, with the attendant factual uncertainty as to whether all work had stopped, the lender can safely secure its loan, and the buyer can purchase the land by making sure the notice of commencement has been terminated. The owner will not have to pay for the delay of shutting down the project.  Lienors would benefit from an infusion of new money coming into the project, along with the prospect of ensuring repayment on future work due to the lienor’s ability to offer better loan terms to the owner. Finally, the amendment may decrease transactional costs by streamlining the process of closing the new financing or the conveyance while the project is ongoing. 

Under this amendment the owner remains obligated to pay in full or pro rata all contractors and lienors who have given notice to the owner for all work done to the date of the notice of termination in accordance with sec. 713.06(4). Further, nothing in the amendment changes the right of lienors to file liens for unpaid work for a period of up to 30 days after the notice of commencement is terminated.   

The redraft of this statute has no fiscal impact on state funds. 

II. CURRENT SITUATION

Under current law, an owner may file a notice of commencement in order to give notice to his general contractor’s subcontractors and suppliers. If so, then the owner can ensure the general contractor is making payment to his subcontractors and suppliers. If not, then the unpaid subcontractor may become a lienor by filing a claim of lien against the land. In that case, the lien relates back to the filing of the notice of commencement. 

To ensure the original mortgage lender has priority over the liens of contractors, the owner must file the notice of commencement after the filing of the mortgage.  The lender furnishing construction financing thus may enjoy legal priority over the lienors. 

If the owner finds the amount of financing is not sufficient to complete the work, or is able to find more favorable terms from another lender during the course of construction, a new mortgage or a modification of an existing mortgage may be beneficial to the owner and all the contractors. Assuring priority to the new or modified mortgage, however, is problematic under the current law. In order to reset the priority of liens of the sub-contrators and suppliers, current sec. 713.132(3) requires that work must be complete. The statute provides:

(3) An owner may not record a notice of termination except after completion of construction, or after construction ceases before completion and all lienors have been paid in full or pro rata in accordance with s. 713.06(4).  

[bookmark: _Hlk531613997]In cases where construction is not complete (“mid-construction”), then the priority of liens, that otherwise relate back to an existing Notice of Commencement, will continue even in the face of a new mortgage unless there can be a reset. Under present s. 713.132(3), that reset cannot occur until construction ceases even if everyone is paid in full to the date of the reset. This is problematic for a number of reasons. First, what does one need to show that “construction ceases before completion” as set out in the statute? Is evidence that work stops on the site sufficient? Or, does offsite work mean that construction has not ceased? If the former, how is cessation of physical construction shown? Time lapse photography or video? By whom? No case has been found directly on point. Yet one case may be instructive. In  Florida Wood Services, Inc., v. Osprey Links Joint Venture, 720 So.2d 591 (Fla. 5th DCA 1998) an owner attempted to invoke the Notice of Recommencement provision in s. 713.07 (4) which allows for a reset in priority among competing lienors when “construction ceases,” a nearly identical terms as used in s. 713.132(3).  The court held that this procedure can only be used when “the entire construction project ceases, not when only a portion of the project ceases…” While rejecting the notion of a partial cessation and recommencement argued by the owner, Osprey Links, the court did not explain what would constitute cessation of the “entire project.” So, we are back to where we started: not knowing how to prove a key requirement of both statutes. 

Even if physical work stops on the actual construction site, it is not unusual for contracts to be negotiated, drawings amended, permits pulled, and off-site ‘work’ to continue off the construction site. The Wood Services case suggests that if off-site work does not cease, then the termination of the notice of commencement may not be effective.  If that is true, then a new buyer or mortgagee whose interest is acquired mid-construction may be liable for all liens that would relate back to the terminated notice of commencement. This result might have a chilling effect on providing projects with new money or better terms of existing financing that might otherwise assure the completion of construction projects and the payment of the lienors themselves. 

Second, even if work ceases, one question remains: Why does construction have to cease? Though required by current law, the statute’s legislative history is silent with respect to its cessation of work requirement. Further, neither the statutory language nor case law indicates a comprehensive reason for such an imposition. In addition, the statute does not provide how long the work must be delayed before it can be recommenced presumably after the filing of a new mortgage, or modification of an existing mortgage, and the filing of a new notice of commencement. Perhaps sec. 713.132 (4) might have been intended to tell us as it provides that: 

(4) A notice of termination is effective to terminate a notice of commencement at the later of 30 days after recording the notice of termination or the date stated in the notice of termination as the date on which the notice of commencement is terminated. 

Some practitioners believe that the statute requires that work cease for at least 30 days before it can recommence. Despite the mention of a time period, stopping work for a day or longer seems to work an unnecessary burden on many parties. For instance, the owner may have lessees waiting anxiously for the delivery of tenant space in the new project. Contractors are anxious to earn finish work in order to earn final payments in order to move on to other jobs. Borrowers seek better terms from a new loan or an infusion of much needed funds to keep the project going. Contractors may suffer penalties for delays. Seller’s incur additional carrying costs. Real estate agents postpone earning fees. Real estate lawyers must explain to the client why they must shut down the job. Title insurers must deal with the uncertainties in the statute increasing risks of insuring a new mortgage or a deed to a buyer. The list goes on. 

III. EFFECT OF PROPOSED CHANGES

By removing the cessation requirement from the notice of termination statute, the proposed changes eliminate ambiguities as to whether work has actually ceased, and, if so, how long work must be ceased prior to recommencement. In so doing, the problems for the owner and all contractors stemming from extending the time for completion are also eliminated. Finally, the mere filing of the notice of termination and payment in full of all work done up to the date of filing is all that is required to assure that priority may be reset, provided that the deed, new mortgage or modification of the existing mortgage is filed before the new notice of commencement. This simplified procedure will reduce the attendant costs of closing, and will reduce the risk to the closing attorneys who may be tasked with obtaining proof that the project is shut down pursuant to sec. 713.132(3). These cost savings will be passed along to those professionals engaged in the business of contracting, developing, and supplying work or materials to construction projects. 

IV. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS

There is likely no fiscal impact on state and local governments that will result from any of the above proposals. 

V. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR

The proposal may have a substantial, cumulative and beneficial economic impact on home builders, title insurance underwriters, title agencies, construction contractors, tradespeople, construction material suppliers, construction bonding underwriters, construction bond agents, and other real estate practitioners in the state of Florida. By facilitating this interim lending, funds would be readily available, even in troubled projects, which may lessen the amount of liens that will be filed because lienors will be paid. 

	VI. 	CONSTITUTIONAL ISSUES
The proposed amendment does not implicate any constitutional issues. The 1988 Florida Constitution allows for the creation of mechanic’s lien rights for contractors and subcontractors. Florida’s first mechanic’s lien statute was enacted in the 1930’s and the existing sec. 713.07(4) traces its roots at least as far back as the enactment of Chapter 713 in 1963. The rewrite of this section balances all of the interest and rights that currently exist under Chapter 713, while making it more economically advantageous for the parties involved. 

	V. OTHER INTERESTED PARTIES
So far, this Amendment has involved various standing committees of the Executive Council of the Florida Bar’s Real Property, Probate and Trust Law (“RPPTL”) Section. Among these are the members of the Construction Law Committee which has participated in this effort giving valuable guidance and helpful suggestions.   
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