0 RATIFICATION OF DEFECTIVE CORPORATE ACTIONS

1

2§ 607.0145. Definitions.

3As used in ss. 607.0145-607.0152:

4(1) “Corporate action” means any action taken by or on behalf of
5the corporation, including any action taken by the incorporator,
6the board of directors, a committee of the board of directors, an
Tofficer or agent of the corporation or the shareholders.

8(2) “Date of the defective corporate action” means the date, or
9the approximate date, if the exact date is unknown, the defective
10corporate action was purported to have been taken.

11(3) “Defective corporate action” means:

12 (a) Any corporate action purportedly taken that is, and at
13 the time such corporate action was purportedly taken would
14 have been, within the power of the corporation, but is void
15 or voidable due to a failure of authorization, and

16 (b) An overissue.

17(4) “Failure of authorization” means the failure to authorize,

18approve or otherwise effect a corporate action in compliance with
19the provisions of this chapter, the articles of incorporation or
20bylaws, a corporate resolution or any plan or agreement to which
2lthe corporation is a party, 1f and to the extent such failure
22would render such corporate action void or voidable.

23 (5) “Overissue” means the purported issuance of:

24 (a) Shares of a class or series in excess of the number of
25 shares of the class or series the corporation has the power
26 to issue under s. 607.0601 at the time of such issuance; or
27 (b) Shares of any class or series that 1is not then
28 authorized for issuance by the articles of incorporation.
29(6) “Putative shares” means the shares of any class or series,

30including shares issued wupon exercise of rights, options,
3lwarrants or other securities convertible into shares of the
32corporation, or interests with respect to such shares, that were
33created or issued as a result of a defective corporate action,
34that (i) but for any failure of authorization would constitute



35valid shares, or (ii) cannot be determined by the board of
36directors to be valid shares.

37(7) “Valid shares” means the shares of any class or series that
38have been duly authorized and validly issued in accordance with
39this Act, including as a result of ratification or wvalidation
40under ss. 607.0145-607.0152.

41 (8) “Walidation effective time” with respect to any defective
42corporate action ratified under ss. 607.0145-607.0152 means the
431ater of:

44 (a) The time at which the ratification of the defective
45 corporate action is approved by the shareholders, or if
46 approval of shareholders is not required, the time at which
47 the notice required by s. 607.0149 becomes effective in
48 accordance with s. 607.0141; and

49 (b) The time at which any articles of validation filed in
50 accordance with s. 607.0151 become effective.

51The validation effective time will not be affected by the filing
52or pendency of a judicial proceeding under s. 607.0152 or
53otherwise, unless otherwise ordered by the court.



55

56MBCA Official Comment to s. 1.45

57The definitions of “corporate action,” “defective corporate
58action” and “failure of authorization” are intentionally broad so
59as to permit ratification of any corporate action purportedly
60taken that would have been within the power granted to a
6lcorporation under the Act [ss. 607.0145-607.0152].

62The term “defective corporate action” includes an “overissue” of
63shares and other defects in share issuances that could cause
64shares to be treated as void. For purposes of determining which
65shares are overissued, only those shares issued in excess of the
66number of shares permitted to be issued under section 6.01 [s.
67607.0601] of the Act would be deemed overissued shares. If it
68cannot be determined from the records of the corporation which
69shares were issued before others, all shares included in an
70issuance that is or results in an overissue would be overissued
7lshares.
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90§ 607.0146 Defective Corporate Actions.

91 (1) +3)>——A defective corporate action will not be void or
92  voidable if—ratified:

93

94 (a) Ratified 1in accordance with the reguirements of s.
95  607.0147, including the filing, if required, of Articles
96 of Validation under s. 607.0151, or watidated

97

98 (b) Validated in accordance with s. 607.0152.

99 (2) Ratification under s. 607.0147 or validation under s.

100607.0152 shall not be deemed to be the exclusive means of

10lratifying or wvalidating any defective corporate action, and the

102absence or failure of ratification in accordance with ss.

103607.0145-607.0152 will not, in and of itself, affect the validity
104dor effectiveness of any corporate action properly ratified under

105common law or otherwise, nor will it create a presumption that

106any such corporate action is or was a defective corporate action

1070r void or voidable.

108(3) In the case of an overissue, putative shares will be valid
109shares effective as of the date originally issued or purportedly
110issued upon:

111 (a) The effectiveness under ss. 607.0145-607.0152 and under
112 ss. 607.1001 - 607.1009 of an amendment to the articles of
113 incorporation authorizing, designating or creating such
114 shares; or

115 (b) The effectiveness of any other corporate action under
116 Ss. 607.0145-607.0152 ratifying the authorization,
117 designation or creation of such shares.



119

120MBCA Official Comment to s. 1.46

121Subchapter E [ss. 607.0145-607.0152] provides a statutory

122ratification procedure for corporate actions that may not have

123been properly authorized and shares that may have been improperly
124issued. The statutory ratification procedure 1is designed to

125supplement common law ratification. Corporate actions ratified

126under this subchapter remain subject to equitable review.

127Examples of defective corporate actions subject to ratification

128include the failure of the incorporator to validly appoint an

129initial board of directors, corporate action taken in the absence
130of board resolutions authorizing the action, the failure to

131obtain the requisite shareholder approval of a corporate action,

132issuance of shares in the absence of evidence that consideration

133payable to the corporation for shares was received, the failure

134to comply with appraisal requirements and the issuance of shares

135without complying with preemptive rights. The ratification

136procedure is intended to be available only where there is

1370bjective evidence that a corporate action was defectively

138implemented. For example, subchapter E would permit ratification

1390f shares previously issued but subsequently determined to have

140been issued improperly. It would not permit the corporation to

14lissue shares retroactively as of an earlier date, however, where

142there is no objective evidence that those shares had previously

143been issued. Objective evidence may include resolutions, issuance
1440f share certificates, subscription or share purchase agreements,
l145entries in a share ledger or other correspondence indicating that
l46shares were issued or intended to have been issued.

147Section 1.46(a) [s. 607.0146(1)] does not distinguish between
148void and voidable actions. Instead it provides that any defective
149corporate action that is ratified in accordance with section 1.47
150[s. 607.0147] or validated under section 1.52 [s. 607.0152] shall
15lnot be void or voidable. Section 1.47 [s. 607.0147] is not the
152exclusive means by which a defective corporate action may be
153ratified. Thus, the general common law doctrine of ratification,
154as applied to a board of directors’ adoption of actions taken by
1550fficers who may not have had the actual authority to take such
156actions, continues to be an effective mode of ratification.
157Section 1.46 (b) [s. 607.0146(2) ] makes clear that the
158corporation’s ratification of a defective corporate action that
159is voidable but not void using common law methods of ratification
160rather than under section 1.47 [s. 607.0147] will not, standing
16lalone, affect the validity of the action or create a presumption

6



162that the action 1is not wvalid. In addition, ratification under
163subchapter E 1is distinct from correction of an already filed
164document under section 1.24 [s. 607.01247.

165Section 1.46(c) [s. 607.0146(3)] provides that an overissue can
166be remedied by the adoption of articles of amendment or other
167corporate action that has the effect of authorizing, designating
168or creating shares of a series or class, such that the putative
169shares that resulted in the overissue are deemed to be validly
170issued from the date of original issuance. This provision enables
171a corporation to cure an overissue occurring when shares have
172been duly authorized but are issued before articles of amendment
173are filed. It also permits a corporation to remedy an overissue
174even if it cannot specifically identify the putative shares.
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177Florida Commentary to s. 607.0146

178

179Under subsection (1), effectiveness of the ratification of a
180defective corporate action in accordance with the requirements of
181s. 607.0147 requires compliance not only with that provision, but
182also requires the filing of Articles of Validation if such filing
183is required under s. 607.0151.

184




186

1878 607.0147 Ratification of Defective Corporate Actions.

188 (1) To ratify a defective corporate action under this section,
189o0ther than the ratification of an election of the initial board
1900f directors under subsection (2), the board of directors must
191take action ratifying the action in accordance with s. 607.0148,
192stating:

193 (a) The defective corporate action to be ratified and, if
194 the defective corporate action involved the issuance of
195 putative shares, the number and type of putative shares
196 purportedly issued;

197 (b) The date of the defective corporate action;

198 (c) The nature of the failure of authorization with respect
199 to the defective corporate action to be ratified; and

200 (d) That the board of directors approves the ratification of
201 the defective corporate action.

202(2) In the event that a defective corporate action to be

203ratified relates to the election of the initial Dboard of
204directors of the corporation under s. 607.0205(1) (b), a majority
2050f the persons who, at the time of the ratification, are
206exercising the powers of directors may take an action stating:

207 (a) The name of the person or persons who first took action

208 in the name of the corporation as the initial board of

209 directors of the corporation;

210 (b) The earlier of the date on which such persons first took
211 such action or were purported to have been elected as the

212 initial board of directors; and

213 (c) That the ratification of the election of such person or

214 persons as the initial board of directors is approved.

215(3) If any provision of this chapter, the articles of
2l6incorporation or bylaws, any corporate resolution or any plan or
217agreement to which the corporation is a party in effect at the
218time action under subsection (1) 1s taken requires shareholder
219approval or would have required shareholder approval at the date
2200f the occurrence of the defective corporate action, the
22lratification of the defective corporate action approved in the
222action taken by the directors under subsection (1) must be



223submitted to the shareholders for approval in accordance with s.
224607.0148.

225(4) Unless otherwise provided in the action taken by the board

2260f directors under subsection (1), after the action by the board

2270f directors has been taken and, if required, approved by the

228shareholders, the board of directors may abandon the ratification
229at any time before the validation effective time without further

230action of the shareholders.

10



232

233MBCA Official Comment to s. 1.47

234The information required by section 1.47(a) (1) [s. 607.0147 (1) (a)]
235regarding the listing of putative shares may be satisfied by

236attaching a table, including a capitalization table, listing the

237putative shares. Section 1.47(b) [s. 607.0147(2)] permits the

238ratification of the initial election of the board of directors by
239the persons who are acting as the current board of directors,

240recognizing that if the corporation’s initial board of directors

241was defectively appointed, there may be no effective method of

242ratification because a duly elected board of directors does not

243exist.

11
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246Florida Commentary to s.

607.0147

12



248

249§ 607.0148 Action on Ratification.

250 (1) The quorum and voting requirements applicable to a ratifying
25laction by the board of directors under s. 607.0147(1) will be the
252quorum and voting requirements applicable to the corporate action
253proposed to be ratified at the time such ratifying action 1is
254taken.

255(2) (a) If the ratification of the defective corporate action
256requires approval by the shareholders under s. 607.0147(3), and
257if the approval is to be given at a meeting, the corporation must
258notify each holder of wvalid and putative shares, regardless of
259whether entitled to vote, as of the record date for notice of the
260meeting, and as of the date of the occurrence of the defective
26lcorporate action, provided that notice will not be required to be
262given to holders of valid or putative shares whose identities or
263addresses for notice cannot be determined from the records of the
264corporation. The notice must state that the purpose, or one of
265the purposes, of the meeting, is to consider ratification of a
266defective corporate action—and.

267(b) If the defective corporate action is to be ratified by
268written consent, the corporation must notify each holder of valid
269and putative shares, regardless of whether entitled to vote, as
2700f the record date for the action by written consent, and as of
271the date of the occurrence of the defective corporate action,
272provided that notice will not be required to be given to holders
2730f wvalid or putative shares whose identities or addresses for
274notice cannot be determined from the records of the corporation.
275The notice must state that the purpose, or one of the purposes,
2760f the written consent was to consider ratification of a
277defective corporate action.

278 (c) The notice must be accompanied by:

279 (a) Either a copy of the action taken by the board of
280 directors 1in accordance with s. 607.0147(1) or the
281 information required by ss. 607.0147 (1) (a) through (1) (d),
282 and

283 (b) A statement that any c¢laim asserting that the
284 ratification of such defective corporate action, and any
285 putative shares issued as a result of such defective
286 corporate action—=shkhatt, should not be effective, or
287 shattshould only be effective on certain conditions, must

13



288 be brought, if at all, within 120 days from the applicable
289 validation effective time.

290 (3) Except as provided in subsection (4) with respect to the
291voting requirements to ratify the election of a director, #heany
292quorum and the voting requirements applicable to the approval by
293the shareholders required by s. 607.0147(3) will be the quorum

294and voting requirements applicable, at the time of such
295shareholder approval, to the corporate action proposed to be
206ratified—at—the—+tim F—suekh—sharehetlder soprovat.

297(4) The approval by shareholders at a meeting to ratify the

298election of a director requires that the votes cast within the

299voting group favoring such ratification exceed the votes cast

300opposing such ratification of the election at a meeting at which

30la quorum is present. The approval by shareholders by written

302consent to ratify the election of a director requires that the

303consents given within the voting group favoring such ratification
304represent a majority of the shares of the voting group.

305(5) Putative shares on the record date for determining the
306shareholders entitled to vote on any matter submitted to
307shareholders under s. 607.0147(3), and without giving effect to
308any ratification of putative shares that becomes effective as a
309result of such vote, will neither be entitled to vote nor counted
310for gquorum purposes in any vote to approve the ratification of
3llany defective corporate action._  Putative shares on the record
312date for the action by written consent, and without giving effect
313to any ratification of putative shares that becomes effective as
314a result of such written consent, will not be entitled to be
315counted in any written consent to approve the ratification of any
3l6defective corporate action.

317(6) If the approval under this section of putative shares would
318result in an overissue, in addition to the approval required by
319s. 607.0147, approval of an amendment to the articles of
320incorporation under ss. 607.1001 - 607.1009 to increase the
32lnumber of shares of an authorized class or series or to authorize
322the creation of a class or series of shares so there would be no
323overissue will also be required.

14



325

326MBCA Official Comment to s. 1.48

327Notwithstanding the shareholder notice required by section
3281.48(b) [s. 607.0148(2)], only valid shares are entitled to vote
329on the ratification action or counted for quorum purposes. The
330retroactive effect of a ratification of putative shares does not
33linvalidate the quorum—e¥, the voting result of the ratification.

332For matters other than the election of directors, the gquorum and

333voting requirements applicable to shareholder approval of

334ratification are the quorum and voting requirements applicable to
335the corporate action being ratified at the time of such approval.
336For example, if the defective corporate action being ratified is

337an amendment to the articles of incorporation, whether in

338connection with an overissue or otherwise, the vote required

339would be governed by section 10.03 [s. 607.1003]. TIf the

340defective corporate action involves a merger, the vote required

34lwould be the vote required by section 11.04 [s. 607.1103].

15
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344Florida Commentary to s. 607.0148
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357Consistent with both Subchapter E of the MBCA and Section 204 of
358the Delaware General Corporation Law, or DGCL, notice is required

359to be provided to the holders of all shares, whether voting or
360non-voting. Further, consistent with both Subchapter E of the
361MBCA and Section 204 of the DGCL, notice of the meeting or notice

3620f the written consent, as the case may be, must be provided to
363both current shareholders of the corporation and shareholders who

364held shares as of the date of the occurrence of the defective
365corporate action. However, notice is not required to be given to
366persons who are no longer shareholders of the corporation at the
367time that the corporation 1is seeking ratification of the
368defective corporate acts but did not own their shares at the time
3690f the defective corporate action (i.e., those who first acquired

370shares after the time of the defective corporate action, but
371disposed of all their shares by the time the corporation is
372seeking ratification of the defective corporate acts).

373Subsection (2) requires notice to be given to shareholders
374whether the defective act is to be ratified at a meeting or by
375written consent. If the defective corporate action is to be
376approved at a meeting, notice must be given to each person who is

377a__holder of wvalid and putative shares, regardless of whether
378entitled to vote, as of the record date for notice of the
379meeting, and each person who is a holder of valid and putative
380shares, regardless of whether entitled to vote, as of the date of

381the occurrence of the defective corporate action, and 1if the
382defective corporate action is to be ratified by written consent,
383the corporation must notify each person who is a holder of valid

16



384and putative shares, regardless of whether entitled to vote, as
3850f the record date for the action by written consent, and each
386person who is a holder of valid and putative shares, regardless
3870f whether entitled to vote, as of the date of the occurrence of
388the defective corporate action, In both cases, the information
389required to be provided is the same.

390The Subcommittee, after consulting with Delaware lawyers
391lregarding DGCL ss. 204 and 205 and representatives of the
392Corporate Laws Committee of the Business Law Section of the
393American Bar Associations, believes that the failure of the
394corollary DGCL and MBCA provisions to address ratification by
395written consent in those statutes did not intend to eliminate the
396right to ratify a defective corporate act by written consent.

17



398

3998607.0149 Notice Reguirements.

400(1) Unless shareholder approval is required under S.
401607.0147(3), I[within 10 days after the action is taken/prompt]
402notice of an action taken by the board of directors under s.
403607.0147 must be given to each holder of wvalid and putative
404shares, regardless of whether entitled to vote, that is a holder
4050f valid and putative shares as of:

406 (a) The date of the action by the board of directors taken
407 under s. 607.0147; and
408 (b) The date of the occurrence of the defective corporate
409 action being ratified;

410 provided that notice will not be required to be given to holders
411 of valid and putative shares whose identities or addresses for
412 notice cannot be determined from the records of the corporation.

413 (2) The notice must contain:

414 (a) Either:

415 1. A copy of the action taken Dby the board of
416 directors in accordance with s 607.0147(1); or

417 2. The information required by ss. 607.0147 (1) (a)
418 through (1) (d) or ss. 607.0147(2) (a) through (2) (c),
419 as applicable; and

420 (b) A statement that, in order to be considered, any claim
421 asserting that the ratification of the defective corporate
422 action and any putative shares issued as a result of such
423 defective corporate action should not be effective, or
424 should be effective only on certain conditions, must be
425 brought, if at all, within 120 days from the applicable
426 validation effective time.

427 (3) No notice under this section is required with respect to any
428action required to be submitted to shareholders for approval
429under s. 607.0147(3) if notice is given in accordance with s.
430607.0148(2) .

431(4) A notice required by this section may be given in any manner
432permitted by s. 607.0141 and, for any corporation subject to the
433reporting requirements of Section 13 or 15(d) of the Securities
434Exchange Act of 1934, may be given by means of a filing or

18



435furnishing of such notice with the United States Securities and
436Exchange Commission.

19
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1.49

439MBCA Official Comment to s.

440No official comment.
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464

4655 607.0150 Effect of Ratification.

466From and after the validation effective time, and without regard
467to the 120-day period during which a claim may be brought under
468s. 607.0152:

469 (1) Each defective corporate action ratified in accordance with
470s. 607.0147 will not be void or voidable as a result of the
471failure of authorization set forth and identified in the action
472taken under s. 607.0147(1) or (2) and will be deemed a wvalid
473corporate action effective as of the date of the defective
474corporate action;

475(2) The issuance of each putative share or fraction of a
476putative share purportedly issued pursuant to a defective
477corporate action identified in the action taken under s. 607.0147
478will not be wvoid or voidable, and each such putative share or
479fraction of a putative share will be deemed to be an identical
480share or fraction of a wvalid share as of the time it was
481purportedly issued; and

482 (3) Any corporate action taken subsequent to the defective
483corporate action ratified in accordance with ss. 607.0145 -
484607.0152 in reliance on such defective corporate action having
485pbeen validly effected, and any subsequent defective corporate
486action resulting directly or indirectly from such original
487defective corporate action, will be wvalid as of the respective
488time such corporate action was taken.
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490

49IMBCA Official Comment to s. 1.50

492Ratification is effective as of the validation effective time and
493is not dependent on the expiration of the 120-day time period in

494which an action challenging the ratification must be brought. The
495ratification of a defective corporate action has the additional

496effect of ratifying corporate actions that are defective as a

497result of the original defective corporate action. For example,

498an overissue which results in subsequent director elections being
499invalid calls into question all actions by the invalidly elected

500board members. The ratification of the overissue, however, would

50lcure any such additional defects.

22



503

504Florida commentary to s. 607.0150

505Under subsection (2), ratification means that the putative share,
5060r a fraction of a putative share, will be considered valid as of
507the date on which the putative share or fraction of a putative

508share was purportedly issued (as if it were issued back when it

509was originally purportedly issued).
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511
512§ 607.0151 Filings.

513(1) If the defective corporate action ratified wunder ss.
514607.0145 - 607.0152 would have required under any other section
5150f this chapter a filing in accordance with this chapter, +then,
516regardiess—of whetherand either:

517 (a) any previous filing requires any change to the filing to
518give effect to the defective corporate act in accordance with
519this section (including a change to the date and time of the
520effectiveness of such filing); or

521 (b) a filing was not previously madefiled in respect of
522suehthe defective corporate aetien—andact,

523then, in lieu of a filing otherwise required by this chapter, the
524corporation must file articles of validation in accordance with

525this section, and such articles of validation will serve to amend
5260r_be a substitute for any other filing with respect to such

527defective corporate action required by this chapter.

528 (2) The articles of validation must set forth:

529 (a) The defective corporate action that is the subject of
530 the articles of wvalidation, including, in the case of any
531 defective corporate action involving the issuance of
532 putative shares, the number and type of putative shares
533 issued and the date or dates upon which such putative shares
534 were purported to have been issued!;

535 (b) The date of the defective corporate action;

536 (c) The nature of the failure of authorization in respect
537 of the defective corporate action;

538 (d) A statement that the defective corporate action was
539 ratified in accordance with s. 607.0147, including the date
540 on which the board of directors ratified such defective
541 corporate action and the date, 1if any, on which the
542 shareholders approved the ratification of such defective
543 corporate action; and

544 (e) The information required by subsection (3).

! Proposed changes to DGCL s. 204 would eliminate the requirement that the articles of validation describe the
putative shares being validated. This draft does not eliminate that requirement.
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545(3) The articles of validation must also contain the following
546information:
547
548 (ay—F =i ing—waspreviousty made in—respect—of—th
549 Aeferi corporaTe aoTion ano no onsnges Toosuch STiling ar
550 cogutred—to—giv feet—+to—+th ettt teatieon—eoft——sueh
551 B B e R e
552 the—artieles—of validation must—set—forth:
553 = The—name;,—titte—and—{itiag—dare—of—the—Tilirg
554 B R s T
555 Hae—and
7\ ot St A A+ 1 N = oty £ 4+ £ 11y N~z 11l sz
. =)

556 % I°X T T TTT T CITITTCT &y \_/Ub/ - T LJ;;J;li\j b/L AL\_}\_,{\_)AL_Y
557 trarde—together —with any a=rtetes—eof correction—teo—that
558 £3 13 e EIPIEN o SN d S o halha+ + + ENEPS SIE P RN £

LALALALLl\j, ) O CCTCTTIT A8 (& yw) T T 10 1T C = T |6 N N W N N S T ) A\
559 alioartion;
560 ) If a filing was previously made in respect of the
561 defective corporate action and such filing requires any
562 change to give effect to the ratification of such defective
563 corporate action 1in accordance with s. 607.0147, the
564 articles of validation must set forth:
565 1. The name, title and filing date of the filing
566 previously made and any articles of correction to that
567 filing;
568 2. A statement that a filing containing all of the
569 information required to be included under the
570 applicable section or sections of this chapter to give
571 effect to such defective corporate action is attached
572 as an exhibit to the articles of validation; and
573 3. The date and time that such filing is deemed to
574 have become effective; or
575 (eb) If a filing was not previously made in
576 respect of the defective corporate action and the defective
577 corporate action ratified under s. 607.0147 would have
578 required a filing under any other section of this chapter,
579 the articles of validation must set forth:
580 1. A statement that a filing containing all of the
581 information required to be included under the
582 applicable section or sections of this chapter to give
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583
584

585
586

effect to such defective corporate action is attached
as an exhibit to the articles of validation; and

2. The date and time that such filing is deemed to
have become effective.
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588
589MBCA Official Comment to s. 1.51

590Section 1.51 [s. 607.0151] requires that in the event any filing
591is or would have been required under the Act to effect the
592defective corporate action, such filing (if no filing was
593previously made), such corrected filing (if correction to a
594previous filing is required), or such original filing (if no
595correction to a previous filing is required) be attached as an
596exhibit to the articles of validation.

597This is intended to provide a clear public record of the actions
598relating to the ratification.
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600

601Florida commentary to s. 607.0151

602This proposal eliminates the required filing of Articles of
603Vvalidation if the previous filing made with the department does
604not require changes for it to be accurate. The MBCA does not
605eliminate that requirement. However, corollary changes to DGCL s.

606204 have been proposed to eliminate that requirement, and the
607Subcommittee believes that these changes should be included in
608this statutory provision.
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610

611§ 607.0152 Judicial proceedings regarding validity of corporate

612actions.

613(1) Subject to subsection (4) of this section, upon application
614by the corporation, any successor entity to the corporation, a
615director of the <corporation, any shareholder, Dbeneficial
6l6shareholder or unrestricted voting trust beneficial owner of the
617corporation, including any such shareholder, beneficial
618shareholder or unrestricted voting trust beneficial owner as of
619the date of the defective corporate action ratified under s.
620607.0147, or any other person claiming to be substantially and
62ladversely affected by a ratification under s. 607.0147, the
622circuit court in the applicable county may:

623 (a) Determine the wvalidity and effectiveness of any
624 corporate action or defective corporate action ratified
625 pursuant to s. 607.0147;

626 (b) Determine the wvalidity and effectiveness of any
627 ratification of any defective corporate action under s.
628 607.0147;

629 (c) Determine the wvalidity and effectiveness of any
630 defective corporate action not ratified or not ratified
631 effectively under s. 607.0147;

632 (d) Determine the validity of any putative shares; and

633 (e) Modify or waive any of the procedures specified in s
634 607.0147 or s. 607.0148 to ratify a defective corporate
635 action.

636 (2) In connection with an action under this section, the court

637may make such findings or orders, and take into account any
638factors or considerations, regarding such matters as it deems
639proper under the circumstances. Factors that may be taken into
640account by the court in connection with an action under this
64lsection include those set forth in subsection (5) and a
642non-exclusive 1list of findings or orders that the court may take
643under this section is included in subsection (6).

644 (3) Service of process of the application under subsection (1)
6450n the corporation may be made in any manner provided by chapter
64648 for service on the corporation, and no other party need be
647joined in order for the court to adjudicate the matter. In an
648action filed by the corporation, the court may require notice of
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649the action be provided to other persons specified by the court
650and permit such other persons to intervene in the action.

651 (4) Notwithstanding any other provision of this section or
652otherwise under applicable law, any action asserting that the
653ratification of any defective corporate action, including any
654putative shares issued as a result of such defective corporate
655action, should not be effective, or should be effective only on
656certain conditions, must be brought, if at all, within 120 days
6570f the validation effective time.

658(5) In connection with the resolution of matters pursuant to
659subsection (2), the court may consider the following:

660 (a) Whether the defective corporate act was originally
661 approved or effectuated with the belief that the approval or
662 effectuation was 1n compliance with the provisions of this
663 title, the articles of incorporation or the bylaws of the
664 corporation;

665 (b) Whether the corporation and board of directors has
666 treated the defective corporate act as a valid act or
667 transaction and whether any person has acted in reliance on
668 the public record that such defective corporate act was
669 valid;

670 (c) Whether any person will be or was harmed by the
671 ratification or validation of the defective corporate act,
672 excluding any harm that would have resulted if the defective
673 corporate act had been valid when approved or effectuated;
674 (d) Whether any person will be harmed by the failure to
675 ratify or validate the defective corporate act; and

676 (e) Any other factors or considerations the court deems just
677 and equitable.

678 (6) In connection with an action under this section, the court
67%may :

680 (a) Declare that a ratification 1in accordance with and
681 pursuant to s. 607.0146 1s not effective or shall only be
682 effective at a time or upon conditions established by the
683 court;

684 (b) Validate and declare effective any defective corporate
685 act or putative stock and impose conditions upon such
686 validation by the court;
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688
689
690
691
692

693
694
695
696
697

698
699
700

701
702
703
704

705
706
707

708
709
710
711

712
713
714
715
716

717
718

(c) Require measures to remedy or avoid harm to any person
substantially and adversely affected by a ratification
pursuant to s. 607.0146 or from any order of the court
pursuant to this section, excluding any harm that would have
resulted if the defective corporate act had been valid when
approved or effectuated;

(d) Order the department to accept an instrument for filing
with an effective time sgspecified Dby the court, which
effective time may be prior or subsequent to the time of
such order, provided that the filing date of such instrument
shall be determined in accordance with s. 607.0123;

(e) Approve a stock ledger for the corporation that includes
any stock ratified or validated in accordance with this
section or s. ©07.0146;

(f) Declare that shares of putative stock are shares of
valid stock or require a corporation to issue and deliver
shares of wvalid stock in place of any shares of putative
stock;

(g) Order that a meeting of holders of wvalid stock or
putative stock be held and exercise such powers that it
deems appropriate with respect to such a meeting;

(h) Declare that a defective corporate act validated by the
court shall be effective as of the time of the defective
corporate act or at such other time as the court shall
determine;

(i) Declare that putative stock wvalidated by the court shall
be deemed to be an identical share or fraction of a share of
valid stock as of the time originally issued or purportedly

issued or at such other time as the court shall determine;

and

(10) Make such other orders regarding such matters as it
deems proper under the circumstances.
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721

722MBCA Official Comment to s. 1.52

723Section 1.52 [s. 607.0152] confers plenary Jjurisdiction on a

724designated court to hear and determine claims regarding the

725validity of any corporate action or any shares, rights, options

7260r warrants. The court’s jurisdiction is not limited to reviewing
727corporate actions ratified or purportedly ratified under section

7281.47 [s. 607.0147], and includes the ability of a corporation or

7290ther permitted person to obtain a declaration regarding the

730validity of any corporate actions or shares that are potentially

731defective.

732In determining the validity of a corporate action or reviewing a
733corporate action ratified under section 1.47 [s. 607.0147], the
734court may consider any factors or considerations it deems proper
735under the circumstances. These might include whether the person
7360riginally taking the defective corporate action believed that
737the action complied with corporate requirements, whether the
738corporation and board of directors has treated the defective
739corporate action as a valid action, whether any person has acted
740in reliance on the public record that such defective corporate
74laction was valid and whether any person will be or was harmed by
742the ratification of the defective corporate action or will be
743harmed by the failure to ratify or wvalidate the defective
744corporate action.
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