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From The Chair

We are pleased to send you this issue of the MBCA Newsletter, which includes three excellent and timely articles about
important corporate law developments. The first article is by Steve Haas discussing the recent Delaware decision Maffei v.
Palkon which addresses the standard of review applicable to decisions to reincorporate in a different state. While the Maffei
court addressed reincorporation for a Delaware corporation, the court’s decision can provide a useful roadmap for non-Delaware
jurisdictions. The article also discusses possible implications for reincorporation decisions under the MBCA. The second article
is by Stan Keller summarizing recent actions of the Securities Exchange Commission that might implicate state corporation law.
Stan also highlights several court decisions that are relevant to the MBCA on topics including defining “officers,” the exclusivity
of the appraisal rights remedy, the signing requirement for unanimous shareholder agreements, and the need for board action in
reacquiring shares. Finally, David McBride, Megan Shaner, and Dan Witschey have written a detailed analysis of the recent
MBCA amendments related to appraisal rights, including comparisons with the DGCL.

Recent Developments. The Committee has adopted or is working on several significant amendments to the MBCA since our
last issue of the MBCA Newsletter:

o Amendments to Appraisal Rights. The proposed amendments to sections 1.40 and 6.40 and Chapter 13 of the MBCA
relating to appraisal rights were approved by the Committee on third and final reading at its December 7, 2024,
meeting. Those amendments were published in The Business Lawyer (79. Bus. LAW 709 (2024) and 80 Bus. LAW. 189
(2024-25)) and are available on the MBCA Resource Center.

e Mergers and Acquisitions. The State and Federal Laws Subcommittee is considering amendments in response to the
Crispo v. Musk decision and subsequent amendments to the DGCL related to lost premium damages and the
appointment of shareholder representatives. The Mergers and Share Exchanges Task Force has been meeting to
consider revisions to Chapter 11 of the MBCA — mergers and share exchanges — including what, if any, changes should
be made following the Sjunde AP-fonden v. Activision Blizzard, Inc. decision and related amendments to the DGCL.

e  Dissolution. The Dissolution Task Force is continuing its work in reviewing and revising the dissolution provisions of
the MBCA including discussing ways in which the MBCA might clarify the process for court-supervised dissolutions
and reviewing the time period in which claims can be presented before they are barred.

e  Books and Records Inspection Rights. Recent amendments were made to the DGCL and the Texas Business
Organizations Code relating to the ability of shareholders to inspect a corporation’s books and records. The General
Review Subcommittee is reviewing those amendments as well as books and records inspection rights in other
jurisdictions to consider what, if any, changes might be made to the MBCA.
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I am also pleased to report that the eighth edition of the Corporate Directors’ Guidebook was published and is available. Additionally, we
are continuing our work on updating the Public Company Organizational Documents: Model Forms and Commentary which, when
complete, will be available on the MBCA Resource Center.

Perhaps most notable is that the MBCA celebrated its 75" anniversary this year. To commemorate this milestone the Committee published
an article, The Model Business Corporation Act at 75, in The Business Lawyer. This article recounts the history and evolution of MBCA
over the past 75 years as well as the benefits and continuing relevance of the Act. The article also includes a foreword by former
Committee Chair and retired Chief Justice of the Delaware Supreme Court, E. Norman Veasey. In addition, members of the Committee
presented a CLE program at the most recent ABA Business Law Section meeting in Toronto discussing the relevance of the MBCA for
corporate law today.

Finally, as I begin my tenure as Chair of the Committee, I want to express my gratitude to Steve Haas, for his leadership and service as
Chair of the Committee for the past three years. Steve’s many years of dedication to the Committee and its work is unmatched. I am
honored to continue the legacy of his lasting contributions.

Sincerely,
Andrea M. Farley

Troutman Pepper Locke LLP
Chair

DELAWARE SUPREME COURT ESTABLISHES TEST FOR
REVIEWING REINCORPORATION DECISIONS

By Steven M. Haas BACKGROUND

In 2023, TripAdvisor and Liberty TripAdvisor Holdings
announced that they would be reincorporating from
Delaware to Nevada. The transactions were approved by the
requisite vote of the shareholders; however, each corporation
was a controlled company and less than a majority of the
minority shares voted in favor of the reincorporations.*
Minority shareholders brought suit in Delaware alleging that
the companies’ boards of directors and controlling
shareholders had breached their fiduciary duties in pursuing
the move. Specifically, the plaintiffs alleged that Nevada law
provides greater protection from liability to the insiders than
does Delaware law and that such protection created a
conflict of interest in the form of a non-ratable benefit to the
controller and other insiders (i.e., a benefit not shared
equally with all shareholders).’

Steven Haas is a partner at Hunton Andrews Kurth LLP,
and Former Chair of the Corporate Laws Committee (2022-
2025). The views expressed in this article are solely those
of the author and not his firm or its clients. No legal advice
is being given in this article. The author wishes to thank
Sophie Tully, a law student at William & Mary Law School,
for assistance in preparing this article.

The Delaware Supreme Court’s recent decision in Maffei v.
Palkon provides important guidance for corporations
considering reincorporations.! The Supreme Court held that
the business judgment rule applied to a proposal to
reincorporate from Delaware to Nevada.? Departing from
the Court of Chancery’s holding that entire fairness
governed because the controller and other insiders received
benefits in the form of enhanced protections from liability,’
the Delaware Supreme Court reasoned that the defendants
did not receive a “material” non-ratable benefit because
there was no temporal connection to a specific transaction
or litigation in which they would benefit from Nevada’s
protections. The Supreme Court also recognized that
principles of comity supported its conclusion.

On February 20, 2024, the Court of Chancery denied the
defendants’ motion to dismiss.® Vice Chancellor J. Travis
Laster held that the allegations supported application of the
entire fairness standard of review.” Specifically, the Court of
Chancery found that the reincorporation was a self-interested
transaction and that no procedural safeguards (e.g., a special
committee of independent directors and a majority-of-the-
minority shareholder approval condition) were used that
might otherwise result in business judgment rule protection.®
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Among other things, the plaintiffs pointed to a board
presentation outlining the benefits of Nevada law including that
“[m]anagement believes Nevada law generally provides greater
protection from liability to the Company and its D&Os than
Delaware law” and “Nevada does not follow Revion duties (duty
to get the best price reasonably available in a sale), and instead
permits consideration of ‘other constituencies’ by statute.”

In reaching its decision, the Court of Chancery concluded that
TripAdvisor’s treatment of litigation rights within shareholders’
broader bundle of rights prompted entire fairness.

Before the conversion, the stockholders held
shares carrying the bundle of rights afforded
by Delaware law, including a set of litigation
rights. After the conversion, the stockholders
owned shares carrying a different bundle of
rights afforded by Nevada law, including a
lesser set of litigation rights. That makes it
reasonably conceivable that the stockholders
do not possess at least the substantial
equivalent of what they possessed before,
supporting an inference that the conversion
was not substantively fair.!

The Court of Chancery also stated that “[e]conomic rights and
governance rights remain meaningful only to the extent that
litigation rights back them up. Without legal protection, an
investor’s capital becomes a gift.”!!

As a result, the Court of Chancery denied the plaintiffs’ request
to enjoin the reincorporation, thus leaving the plaintiffs to pursue
monetary damages.'? The defendants requested an interlocutory
appeal, which was denied by the Court of Chancery'® but
nevertheless accepted by the Delaware Supreme Court.

THE DELAWARE SUPREME COURT’S “CLEAR DAY” DECISION

On February 4, 2025, the Delaware Supreme Court reversed the
Court of Chancery. Writing for the Court, Justice Karen L.
Valihura held that the business judgment rule governs in
situations in which corporations pursue a reincorporation on a
“clear day.”'* The Supreme Court reversed primarily because it
found (1) the alleged protections were not sufficiently material
to the controller and (2) there was no particular transaction under
consideration for which the controller was seeking protection.
Additionally, the Supreme Court addressed the importance of
comity, where courts should not engage in speculative value-
judgments of other state legal regimes.

The Delaware Supreme Court first addressed whether the “non-
ratable benefit” allegedly conferred upon the controller and the
insiders was material. Agreeing with the Court of Chancery, the
Supreme Court held that a non-ratable benefit must be
“material” for entire fairness to govern.'3

The Supreme Court then turned to the “temporality of litigation”
as being “a key factor in determining materiality.”!® It rejected
the Court of Chancery’s determination that the plaintiff did not

need to establish a temporal connection between the
reincorporation and a particular transaction or lawsuit in which
the enhanced protections might be utilized. In explaining that
“temporality... weighs heavily in determining materiality in this
context”,'” the Supreme Court analogized to case law that
applied the business judgment rule to directors’ decisions
concerning indemnification or exculpation when unrelated to
particular litigation.'® Additionally, the Delaware Supreme Court
noted that cases relied on by the Court of Chancery concerned a
director’s choice to adopt exculpatory provisions with reference
to particular liability or to avoid liability for past conduct.!” In
the absence of particular, actualized liability on the controller’s
or board’s mind, the Supreme Court reasoned, the business
judgment should apply. The Supreme Court also disagreed that a
temporal analysis was “‘arbitrary’ and ‘hard to follow.”%’
Importantly, the Supreme Court left open the possibility for
entire fairness review on a “raining” or “cloudy” day.?! For
example, the court “note[d] that Plaintiffs have not alleged that
Defendants have taken any articulable, material steps in
connection with any post-conversion transactions. If directors or
controllers were to take such steps in furtherance of breaching
their fiduciary duties prior to redomesticating, even though such
transactions or conduct would not be consummated or take place
until after the change of corporate domicile, then our standard of
review could be different.”??

Finally, the Supreme Court addressed comity concerns relevant
to Nevada law. While the Supreme Court acknowledged that
“comity concerns are not an independent ground for reversal,” it
said that its decision furthered the goals of comity “by our
declining to engage in a cost-benefit analysis of the Delaware
and Nevada corporate governance regimes.”?> Where directors
considered the costs and benefits of the respective court systems,
the Supreme Court wrote that “courts are ill-equipped to
quantify the costs and benefits of one state’s corporate
governance regime over another’s.”?*

CONCLUSION

Maffei v. Palkon is a critical decision for corporations and their
counsel, particularly in light of current debates over various state
laws and a number of corporations that have left Delaware for
Texas, Nevada, or other jurisdictions. The Delaware Supreme
Court’s decision provides a helpful roadmap for evaluating
fiduciary duty challenges to reincorporation decisions, indicating
that the primary area of analysis is likely to be on the
temporality of any litigation.

For non-Delaware corporations, Maffei may also provide a
helpful roadmap. Few jurisdictions (including Delaware until
the Maffei decision) have common law addressing
reincorporations. Under the Model Business Corporation Act
(the “MBCA”), reincorporations are effected via
“domestications” under Subchapter 9B. Directors duties’ in
evaluating and approving a domestication should be governed by
the statutory standard of conduct in Section 8.30 (and the related
standards of liability in Section 8.31). Note that the safe harbor
provisions in Subchapter 8D may also be available because
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under the MBCA, a “director’s conflicting interest transaction”
is not limited to transactions in which the director is a party, and
instead include any transaction in which the director had a
“material financial interest.” The MBCA, however, does not
address controlling shareholder’s duties, leaving such issue to
the courts.

! 339 A.3d 705 (Del. 2025).

2 Id at711, 741-42.

3 Palkon v. Maffei, 311 A.3d 255, 265 (Del. Ch. 2024).

4 Palkon, 311 A.3d at 266.

5 The plaintiffs did not argue that the companies failed to follow
the requisite statutory requirements under Section 266 of the
Delaware General Corporation Law.

¢ The court dismissed the injunctive question but otherwise
denied the motion. Palkon, 311 A.3d at 287.

7 Id. at 261. Entire fairness requires defendants prove director
decisions were entirely fair to shareholders, informed by fair
price and fair dealing. /d. at 269 (quoting Cinemara, Inc. v.
Technicolor, Inc. (Technicolor Plenary IV), 663 A.2d 1156,
1163 (Del. 1995)). Much more deferentially, the business
judgment rule presumes that directors make good faith
judgments in the company’s best interest. /d. at 268.

8 Id. at 263 (“If the controller does not establish MEFW
protections up front, then the controller must prove entire
fairness. . . . Here, the defendants did not establish the MFW
protections upfront, and they will bear the burden of proving

entire fairness.”).

% See id. at 265.

10 Jd. at 262.

' Id. at 284.

12 See id. at 287.

13 Palkon v. Maffei, C.A. No. 2023-0449-JTL, 2024 WL

1211688, at *2 (Del. Ch. Mar. 21, 2024)

4 Palkon v. Maffei, 339 A.3d 705, 733 n.187 (Del. 2025).

5 Id. at 732.

16 Id. at 733.

7 1d.

18 See id. at 734 (“[A]dvancement cases show that entire
fairness review does not apply to director decisions to adopt
provisions regarding the advancement of litigation expenses
when those provisions are adopted without regard to any
particular litigation or expenses.”).

Y Id. (citing Orloff v. Shulman, C.A. No. 852-N, 2005 WL
5750635 (Del. Ch. Nov. 23, 2005)).

20 Maffei, 339 A.3d at 739.

2 Id. at 733 n.187 (“However, this Court has noted that when a
board ‘faced a serious consent solicitation’ it was not a ‘clear
day’ and for the board ‘the skies were cloudy, and it was
raining.”” (quoting Coster v. UIP Cos., Inc., 300 A.3d 656,
664 (Del. 2023))).

22 Id. at 741 n.249.

B Id. at 742.

24 Id. at 743.

RECENT MATTERS RELEVANT TO THE MBCA

By Stanley Keller

Stanley Keller is Counsel of Troutman Pepper Locke LLP in its
Boston, Massachusetts office. The views expressed in this article
are solely those of the author and not his law firm or its clients.
No legal advice is being given in this article.

This article continues our series of articles on recent decisions
and other matters that are relevant to the Model Business
Corporation Act (“MBCA”). These include (i) recent actions of
the U.S. Securities and Exchange Commission (“SEC”) that
might implicate state corporation law, and (ii) several court
decisions that address matters relevant to the MBCA.

RECENT SEC ACTIONS
State Action to Reduce Litigation Costs
Mandatory Arbitration Provisions
On September 17, 2025, the SEC issued a policy statement to

reverse its longstanding position to deny acceleration of the
effectiveness of a registration statement under the Securities Act

of 1933 if the issuer’s governing documents required arbitration
of claims arising under the federal securities laws.! The SEC’s
new position is based in part on the priority given by the U.S.
Supreme Court to the Federal Arbitration Act (the “FAA”). In its
policy statement, the SEC notes that state corporate law may be
relevant in determining the validity of mandatory arbitration
provisions. To that end, the policy statement specifically cites
Delaware General Corporation Law (“DGCL”) Section 115(c)
that may effectively prohibit mandatory arbitration by permitting
forum selection provisions addressing non-internal corporate
claims so long as they allow shareholders to bring such claims in
at least one court in Delaware (e.g., to bring federal securities
law claims in the Federal District Court in Delaware).? The SEC
policy statement notes that state corporate laws may vary and
does not take a position on whether a statute like Delaware’s is
consistent with or preempted by the FAA.

Section 2.08 of the MBCA authorizes forum selection provisions
in the articles of incorporation or the bylaws and prohibits
mandatory arbitration, but only with respect to “internal
corporate claims,” which is defined as follows:

“Internal corporate claim” means, for the purposes of
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this section, (i) any claim that is based upon a violation
of a duty under the laws of this state by a current or
former director, officer, or shareholder in such capacity,
(i1) any derivative proceeding brought on behalf of the
corporation, (iii) any action asserting a claim arising
pursuant to any provision of this Act or the articles of
incorporation or bylaws, or (iv) any action asserting a
claim governed by the internal affairs doctrine that is
not included in (i) through (iii) above.

The MBCA, therefore, neither authorizes nor prohibits
provisions addressing so-called “non-internal corporate claims,”
including the ability to require arbitration of those claims.
Instead, it will be necessary to look to the general authority
provided in (i) Section 2.02 of the MBCA to include in the
articles of incorporation “provisions not inconsistent with law
regarding . . . managing the business and regulating the affairs of
the corporation . . . [and] defining, limiting, and regulating the
powers of the corporation, its board of directors, and
shareholders,” and (ii) Section 2.06 authorizing the bylaws to
“contain any provision that is not inconsistent with law or the
articles of incorporation.”

Fee-shifting

In a speech on October 9, 2025 (the “Atkins Speech”), SEC
Chairman Paul Atkins criticized Delaware for enacting
legislation that prevented Delaware corporations from taking
actions to control shareholder litigation costs, not only by
prohibiting mandatory arbitration, but by banning fee-shifting
provisions.? In 2015, Delaware amended the DGCL to add
subsection (f) to Section 102 to prohibit a certificate of
incorporation provision imposing litigation costs on shareholders
in connection with an internal corporate claim, as defined in
Section 115, and to amend Section 109(b) to prohibit such
provisions in bylaws. This legislation prevented extending to
stock corporations the holding in the ATP Tour decision* that a
fee-shifting bylaw in a non-stock corporation was valid. In 2025,
Delaware amended the DGCL to extend the fee-shifting
prohibition to other shareholder claims, which include federal
securities law claims.’

The MBCA does not include a prohibition of fee-shifting
provisions. In contrast, Section 7.46 authorizes the court to
assess expenses of derivative litigation, including against the
complaining shareholder if it finds “the derivative proceeding
was commenced or maintained without reasonable cause or for
an improper purpose,” and Section 13.31 authorizes the court to
assess expenses of an appraisal proceeding, including against
participating shareholders if it finds the shareholder “acted
arbitrarily, vexatiously, or not in good faith with respect to the
[appraisal] rights.” However, states, including those whose
corporation statutes are based on the MBCA, have taken
different positions regarding fee-shifting. Therefore, it is
important to consider the position of the applicable state
regarding the validity of fee-shifting provisions.
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Standing Proxy Voting Instructions to the Corporation

On September 15, 2025, the SEC issued a no-action letter to
Exxon Mobil Corporation (“Exxon”) approving its “Retail
Investment Program” under which retail investors are given the
opportunity to grant standing instructions to vote their shares in
accordance with the recommendation of the corporation’s board
of directors, unless the shareholder opts out, either generally or
with respect to a particular matter.® This SEC letter has
generated a great deal of interest because it gives corporations,
especially those with a large retail shareholder base, the ability
to increase shareholder participation in meetings for quorum and
favorable voting purposes. In its request letter, Exxon, which is a
New Jersey corporation, indicated that the standard voting
instruction is permitted under Section 14A:5-19 of the New
Jersey corporate statute, which provides that a proxy is valid for
11 months, “unless a longer time is expressly provided therein.”
The request letter also referred to Section 212(b) of the DGCL,
which provides that a proxy is valid for up to three years, “unless
the proxy provides for a longer period.” Several law firms,
including some prominent Delaware firms, have issued alerts
(expressly or by implication) addressing the validity of the
standing proxy arrangement under DGCL Section 212(b),
notwithstanding the instructions being unlimited as to time,
presumably taking into account their revocability through the
opt-out mechanism. These alerts also, at least implicitly, indicate
that the standing proxy arrangement does not violate the
prohibition in DGCL Section 160(c) on a corporation’s voting
“shares of its own capital stock belonging to the corporation.”

Section 7.22(c) of the MBCA authorizes revocable proxies for
the term provided in the proxy and, if no term is provided, for 11
months. This is similar to DGCL Section 212(b), which, as
noted, has been viewed to permit the revocable standing proxy
arrangement. Like DGCL Section 160(c), MBCA Section
7.21(b) prohibits a corporation from voting shares “if they are
owned by or otherwise belong to the corporation.” Official
Comment 3 to Section 7.21 states in relevant part:

The purpose of the prohibition in section 7.21(b) is to
prevent a board of directors or management from using
a corporate investment to perpetuate itself in power. . . .
The concept of shares that “otherwise belong to” is
included in addition to “owned by” to ensure that courts
will have the flexibility to apply public policy
considerations to arrangements under which shares are
not technically “owned,” or under which shares may or
will be owned at a later time, but which have a similar
effect. For example, . . . if the voting power is exercised
by someone acting on behalf of the corporation or by a
member of management of the corporation, a court
could find that the shares otherwise belong to the
corporation, and are not entitled to vote under section
7.21. Section 7.21(c), however, makes the prohibition
of section 7.21(b) against voting of shares inapplicable
to shares held in a fiduciary capacity where the
beneficiaries are persons other than the corporation
directly or through an entity controlled by the
corporation.
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Practitioners should consider how the concept of “belonging to
the corporation” will be applied under their state’s law if the
corporate statute has a provision similar to MBCA Section
7.21(b).

State Law Control of Shareholder Proposals

The Atkins Speech also addressed the issue of whether state
corporate law can determine what shareholder proposals can be
submitted at a shareholders meeting, with a focus on proposals
for action that are not binding on the company (so-called
“precatory proposals”). SEC Rule 14a-8 requires shareholder
proposals that meet certain eligibility and procedural
requirements to be included in the company’s proxy statement
unless the company has a basis for exclusion under certain
enumerated circumstances. The SEC has made clear that a
proposal must be a proper subject for action by shareholders
under state law to be included in the proxy statement under Rule
14a-8. A note to Rule 14a-8(i)(1) states the SEC’s view that a
shareholder proposal, if approved by shareholders, that was cast
as binding and that would not be proper under state law could be
excluded. However, if that same proposal was instead cast as a
recommendation or suggestion (i.e., a precatory proposal) it will
be assumed to be proper unless the company demonstrates
otherwise. Chairman Atkins in his speech invites Delaware
corporations to address whether precatory proposals are a proper
subject for shareholder action under Delaware law and, if they
believe not, to submit an opinion of counsel to that effect to seek
to exclude inclusion of a precatory proposal under Rule 14a-(8).

The question of whether a precatory proposal is a proper subject
for shareholder action under Delaware law has recently been
addressed by one prominent Delaware law firm, which
concluded that it was not “because Delaware law does not confer
to stockholders an inherent right to vote on precatory
proposals.”” The law firm’s article also notes that the ability to
regulate the submission of precatory shareholder proposals with
bylaw provisions.®

MBCA does not address shareholder proposals as such. It does,
however, unlike Delaware, in Section 7.02 give shareholders
holding at least 10% of the voting power (or other percentage
fixed in the articles of incorporation but not more than 25%) the
right to request a special meeting of shareholders called for the
purposes specified in the request, which presumably must relate
to the business and affairs of the corporation. This right of
shareholders to call a special meeting could be a relevant factor
in addressing the authority of shareholders to submit precatory
or other proposals, as well as the ability of the corporation to
regulate that authority. For example, that right can be viewed as
indicating the policy of the corporation statute to afford
shareholders the right to access the entire shareholder body or,
alternatively, as providing the exclusive way in which that
access can be obtained. What the right of shareholders to bring
matters before the shareholder body is and the extent to which
any such right may be regulated by the corporation will have to
be considered in light of the corporation statute and decisional
law of the applicable state.

Although the focus of the Atkins Speech and related
commentary has been on the specific topic of shareholder
precatory proposals, the broader issue of the ability of a
corporation to determine and regulate, as a matter of state law,
the matters that can be considered at a shareholders meeting (of
which precatory proposals are a subset) also is raised. This is an
area in which more developments can be expected.

DECISIONS RELEVANT TO THE MBCA
Meaning of “Officers”

In Gilbert v. Unisys Corp., 2024 WL 3789952 (Del. Ch. Aug.
13, 2024), the Delaware Court of Chancery addressed whether
the plaintiffs were “officers” of the corporation entitled to
mandatory advancement of expenses under the provisions in the
corporation’s certificate of incorporation and bylaws adopted in
accordance with DGCL Section 145. Neither the certificate of
incorporation or bylaws defined the term “officers,” so the court
looked to how the bylaws identified officers. The court
determined that there were two categories of officers in the
bylaws -- those expressly identified by title, which included “one
or more Vice Presidents” (“mandatory officers”) and others that
may be elected at the board of director’s discretion
(“discretionary officers”). The court found that the plaintiffs,
having been hired as Vice Presidents, were officers entitled to
mandatory advancement. In so holding, the court noted that
ambiguity in interpreting such provisions is to be resolved in
favor of advancement because of Delaware’s public policy in
favor of indemnification and advancement.

Section 8.56 of the MBCA authorizes broad indemnification,
including advancement, of officers and, under Section 8.52,
requires indemnification for expenses if the officer was wholly
successful, on the merits or otherwise, in the defense of a
proceeding. Although Section 8.50 purports to define “officer,”
it does not really do so, and the MBCA’s cross-reference to
Section 8.40 is not helpful. Section 8.40 states that “a
corporation has the officers described in its bylaw or appointed
by the board of directors in accordance with the bylaws,” and
permits an officer to appoint other officers if authorized by the
bylaws or the board. “Officer” is defined in Section 2.02(f), but
only for purposes of officer exculpation, which was added to
Section 2.02(b)(4) in 2024. In addition, “senior executive” is
defined in Section 13.01, but only for purposes of the appraisal
provisions of Chapter 13. Accordingly, practitioners should
consider the desirability of specifying who are considered
officers when preparing advancement and indemnification
provisions.

Appraisal Rights Exclusivity

The status of appraisal rights as an exclusive remedy for
shareholders varies among the states based upon a state’s
corporation statute and court decisions interpreting that statute.
A recent decision of the New York Supreme Court Appellate
Division held that appraisal was the exclusive remedy under
Section 623 of the New York Business Corporation Law
(“NYBCL”) in the case involving a sale of substantially all the
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assets and denied a shareholder the right to bring a claim for
damages for an alleged wrongful withholding of the sale
proceeds by the other shareholder.” NYBCL Section 623(k)
provides for exclusivity of the statutory appraisal right, with
specified exceptions. Other states have similar exclusivity
provisions, although court decisions interpreting those
provisions have differed.!? Delaware does not have an
exclusivity provision in DGCL Section 262 and a number of
court decisions have made clear that claims for breach of
fiduciary duties are available in parallel with appraisal
proceedings.!! The MBCA had an exclusivity provision in
Section 13.40 before the 2025 revision of Chapter 13, but that
section was eliminated in the 2025 revision of Chapter 13 with
the explanation:

[TThe Amendments entirely eliminate existing section
13.40. That section forecloses various legal actions and
injunctive and other equitable relief in actions brought
by shareholders for transactions listed in section 13.02
after shareholders have approved the transaction—
regardless of whether the transaction triggered appraisal
rights. After considering the exclusions and numerous
other exceptions to the section, it was not clear what, if
any, action that would otherwise state a claim would be
precluded by the section. Further, the prohibition on
certain injunctive relief seemed an unwise limitation on
the discretion of the court, making money damages
against the directors and officers the only available
remedy even where enjoining or rescinding the
transaction may be preferable both to shareholders and
defendants.'?

The Introductory Comment to revised Chapter 13 now states:

Chapter 13 does not make appraisal an exclusive
remedy, restrict claims for breach of duty, or impose
limitations on the availability of any other legal or
equitable remedy for proposed or completed corporate
actions described in section 13.02(a).

Signing Requirement for Unanimous Shareholder Agreements

Like Section 7.32 of the MBCA, Canadian corporation statutes
permit unanimous shareholder agreements limiting the authority
of the board of directors and even eliminating the board and
substituting shareholder management. Recently, the Superior
Court of Quebec faced the issue whether a shareholder
agreement that one shareholder (who was also a director)
declined to sign nevertheless satisfied the conditions for a
unanimous shareholder agreement based on subsequent
shareholder actions and conduct demonstrating a tacit
acceptance or ratification of the agreement as unanimous. The
court found that, although the shareholder agreement’s
provisions may be binding on the shareholders who signed it, the
failure of all shareholders to sign the agreement prevented it
from being a unanimous shareholder agreement authorized by
the statute that can vary the powers of the board.'

Section 7.32(b) of the MBCA provides that an agreement

authorized by that section must be “signed by all persons who
are shareholders at the time of the agreement.” The term “sign”
is broadly defined in Section 1.40 of the MBCA to reflect the
concepts of the Uniform Electronic Transactions Act and the
federal E-Sign legislation that recognize not only traditional
manual, facsimile and conformed signatures, but also electronic
signatures in electronic transmissions. Thus, although signing by
all shareholders may be necessary for a shareholder agreement to
come under section 7.32, with its broad authority to vary
governance norms under the statute, there is considerable
flexibility in how those signatures can be obtained.

Need for Board Action to Reacquire Shares

In Foley v. Session Corp., 2025 WL 2612595 (Del. Ch. Sept. 9,
2025), the Delaware Court of Chancery addressed whether
action by the board of directors was required for a corporation to
validly cancel or repurchase its own shares for nominal or no
consideration. The court held that such action was required and,
because it was not obtained by formal action either at a meeting
or by unanimous written consent, the cancellation of shares
pursuant a stock cancellation agreement as part of a restructuring
among four shareholders and the exercise by the corporation of
redemption rights on unvested shares under a stock restriction
agreement for truly nominal consideration (a small fraction of a
penny), where neither agreement had been authorized by valid
board action, were invalid. As a result, the claim of conversion
was upheld and as a remedy the court ordered rescission.

The court cited prior Delaware decisions for the proposition that,
“[pJarticularly where stock is concerned, Delaware law demands
adherence to proper corporate formalities,” and, like the issuance
of stock, where “[t]he law properly requires certainty in such
matters,” repurchasing or redeeming stock also requires board
action. The court cited DGCL Sections 151 and 160, as well as
noted DGCL Sections 172 and 174 as evidencing the need for
board involvement by making directors liable for repurchasing
or redeeming stock when the corporation’s capital is impaired.
Section 151 authorizes the terms of a class or series of stock to
provide for the stock to be redeemable and Section 160
authorizes a corporation to “purchase, redeem, receive, take or
otherwise acquire” its own shares, provided it may not purchase
or redeem its own shares for cash or other property if its capital
is or would be impaired, but it does not provide the action
required to authorize such acquisition. Section 172 provides
what directors may rely on and be protected from liability in
approving dividends or stock redemptions, while Section 174
makes directors liable for unlawful dividends or stock purchases
or redemptions in violation of Section 160, which as noted
proscribes the purchase or redemption for cash or other property
when capital is or would be impaired.

The MBCA has comparable provisions with some differences.
Section 6.40 provides that the board of directors may authorize
“distributions,” subject to meeting equity and balance sheet
insolvency tests. Section 6.31 authorizes a corporation to acquire
its own shares, with a cross-reference to Section 6.40. A key
word in Section 6.40 is “distributions,” which is defined in
Section 1.40 essentially as a transfer of cash or other property to
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shareholders in the form of a dividend or a purchase, redemption
or other acquisition of shares. Section 8.32 imposes liability on
directors for distributions in excess of what may be authorized
and made under Section 6.40. Also of note, unlike DGCL 141(c)
authorizing board committees, MBCA Section 8.25 prohibits a
board committee from authorizing distributions.

The MBCA'’s focus on “distributions” (meaning transfers of
cash and other property) leaves open the possibility that a
corporation’s acquisition of its own shares for no consideration
or possibly even truly nominal consideration can be done
without board approval. However, the same could have been
said on a close reading of the DGCL where the restriction in
Section 160 appears to be on the acquisition of shares for cash or
other property. Therefore, in light of the Court of Chancery
decision in Foley, it is advisable to make sure that any
cancellation or repurchase or redemption of shares is authorized
by formal board action.

! Acceleration of Effectiveness of Registration Statements of
Issuers with Certain Mandatory Arbitration Provisions, Release
No. 33-11389 (Sept. 17, 2025), available

at https://www.sec.gov/files/rules/final/2025/33-11389.pdf.
Previously, the SEC had a longstanding policy that it would not
accelerate the effectiveness of a registration statement if the
issuer’s governing documents required arbitration of claims
arising under the federal securities laws. See Commissioner
Mark T. Uyeda, Statement, Open Commission Meeting Remarks
on Commission Policy Statement and Amendments to the Rules
of Practice (Sept. 17, 2025), available at https://www.sec.gov
/newsroom/speeches-statements/uyeda-statement-open-
commission-meeting-remarks-on-commission-policy-statement-
and-amendments-to-the-rules-of-practice-091725
(acknowledging this historical position of the SEC).

2 See Boilermakers Local 154 Retirement Fund v. Chevron
Corp., 73 A.3d 934 (Del. Ch. 2013), addressing the validity of
forum selection provisions in bylaws. Section 115 was amended
in 2025 to add subsection (c) addressing the forum for non-
internal corporate claims. 85 DEL. LAWS, c. 48 § 4 (2025)
(amendments effective as of August 1, 2025).

3 Paul S. Atkins, Keynote Address at the John L. Weinberg
Center for Corporate Governance’s 25" Anniversary Gala, Oct.
9, 2025, available at https://www.sec.gov/newsroom/speeches-
statements/atkins-10092025-keynote-address-john-l-weinberg-
center-corporate-governances-25th-anniversary-gala.

4 ATP Tour, Inc. v. Deutscher Tennis Bund, 91 A.3d 554 (Del.
2014).

5 See 85 DEL. LAWS, ¢. 48 § 4 (2025) (amending Sections 102(f)
and 109(b) to extend the statutory prohibitions on fee shifting to
any “claim that a stockholder, acting in its capacity as a
stockholder or in the right of the corporation, has brought in an
action, suit or proceeding.”).

¢ Exxon Mobil Corporation, SEC Staff No-Action Letter (Sept.
15, 2025), available at https://www.sec.gov/rules-regulations/no-
action-interpretive-exemptive-letters/division-corporation-
finance-no-action/exxon-mobile-091525.

7 Morris Nichols Arsht & Tunnell, The Non-Binding Bind:
Reframing Precatory Stockholder Proposals under Delaware

Law (Sept. 9, 2025), available at
https://www.morrisnichols.com/insights-the-non-binding-bind-
reframing-precatory-stockholder-proposals-under-delaware-law
(citing a forthcoming article, Kyle Pinder, The Non-Binding
Bind: Reframing Precatory Stockholder Proposals under
Delaware Law, 15 MICH. BUS. & ENTREPRENEURIAL L. REV.
(forthcoming Dec. 2025)).

8 The question of inclusion of a shareholder proposal in a
Massachusetts corporation’s proxy statement for an annual
meeting was raised in Ott v. Boston Edison Co., 413 Mass. 680,
602 N.E.2d 566 (1992), but the Supreme Judicial Court
dismissed the action as moot because the corporation submitted
the proposal at its annual meeting in accordance with SEC Rule
14a-8.

% Klein v. Wiley, 241 A.D.3d 808, 241 N.Y.S.3d 349 (2025).

10 See, e.g., McMinn v. MBF Operating Acquisition Corp., 164
P.3d 41 (N.M. 2007).

11 See Cede & Co. v. Technicolor, Inc., 542 A.2d 1182 (Del.
1988); In re Appraisal of Columbia Pipeline Grp., Inc., 2019 WL
3778370 (Del. Ch. Aug. 12,2019).

12 Corporate Laws Comm., Changes in the Model Business
Corporation Act—Proposed Amendments Relating to Appraisal
Rights (Sections 1.40 and 6.40 and Chapter 13), 79 Bus. LAw.
709, 712 (2024).

13 Cossette v. 9049-9468 Québec Inc., 2025 QCCS 887
(CanLID).
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UNDERSTANDING APPRAISAL: THE MODEL BUSINESS
CORPORATION ACT AMENDS ITS PROVISIONS

By David C. McBride, Megan Wischmeier Shaner & R. Daniel
Witschey, Jr.

David C. McBride is a partner at Young Conaway Stargatt &
Taylor, LLP, in Wilmington, DE. Megan Wischmeier Shaner is
the Kenneth E. McAfee Centennial Chair in Law, President’s
Associates Presidential Professor of Law, at the University of
Oklahoma College of Law. R. Daniel Witschey, Jr. is Of Counsel
at Bracewell LLP, in Houston, TX. The views expressed in this
article are solely those of the authors and do not necessarily
reflect the opinions of the law firms, clients, or other
organizations with which the authors are associated, including,
but not limited to, the ABA, the Business Law Section, the
Corporate Laws Committee or the University of Oklahoma
College of Law. No legal advice is being given in this article.

On December 7, 2024, the Corporate Laws Committee of the
ABA’s Business Law Section (the “Committee”) approved
amendments to provisions of the Model Business Corporation
Act (the “Model Act”) relating to appraisal rights — Sections
1.40 and 6.40 and Chapter 13.! Since its inclusion in the first
publication of the Model Act in 1950, the Committee has
periodically assessed the purposes and uses for the appraisal
remedy and revised the Model Act accordingly.? The most
recent amendments are a comprehensive revision of the Model
Act’s provisions, addressing when the appraisal remedy is
available and the procedures that govern appraisal.? Specifically,
the amendments: (i) narrow the circumstances for which
appraisal is available to conform to a more contemporary view
of when appraisal should be necessary, (ii) refine the procedural
steps for obtaining appraisal, and (iii) add specificity and detail
to certain definitions such as “interested person” and “interested
transaction,” which are key to determining whether appraisal is
available under both the pre-existing and amended provisions.

BACKGROUND ON APPRAISAL AND PURPOSE FOR THE
AMENDMENTS

In most corporate statutes today, appraisal provides sharcholders
with (i) an exit from their investment where corporate actions
result in a fundamental change in the corporation or their shares
and (ii) the ability to challenge the value of the consideration
received for their shares in transactions that trigger appraisal. In
these circumstances, shareholders may use the appraisal remedy
to be paid, in cash, the judicially determined fair value of their
shares.* Corporate statutes in all 50 states provide for some form
of appraisal rights, although there is wide variation in the
circumstances under which appraisal is available and the
procedures governing the exercise of these rights.>

At the turn of the nineteenth century, corporate codes were
amended to eliminate the common law’s unanimous shareholder
consent requirement for fundamental transactions, such as
mergers, in favor of supermajority votes, and, several years later,
simple majority votes.® At the same time shareholder approval
requirements were being lowered, appraisal rights for many of
these same transactions were being added to state statutes.’
Viewed as a tradeoff for the change from the unanimous
shareholder approval requirements, appraisal allowed
shareholders who objected to a corporate transaction that was
nevertheless approved by other shareholders to avoid being
forced to continue to hold shares in a corporation that was
undergoing a fundamental change either in its legal structure or
its business. Rather, the appraisal remedy served as an exit or
liquidity option for dissenting shareholders who no longer
wanted to remain invested in the enterprise following the
fundamental change (the “exit” purpose).?

Today, appraisal largely serves an additional and now dominant
function: providing dissenting shareholders with a judicially
determined fair value for their shares in transactions that trigger
appraisal (the “valuation” purpose).® This function arose after
the amendment of merger statutes to allow for cash
consideration and judicial decisions allowing controlling
shareholders to “cash out” the minority.!? In the early years
after cash-out mergers were first authorized, a “valuation”
purpose for appraisal rights arose most often in the context of a
“freeze-out” merger where a controlling shareholder forced the
minority shareholders to sell their interest in the corporation at
the price and time set by the controller.!! But the use of
appraisal for valuation purposes has expanded beyond “freeze
out” transactions and, in the words of the Delaware Supreme
Court, it provides “shareholders dissenting from a merger on
grounds of inadequacy of the offering price with a judicial
determination of the intrinsic worth (fair value) of their
shareholdings.”'? In addition, during periods of low interest
rates hedge funds and other sophisticated investors utilized
“appraisal arbitrage” to speculate on appraisal actions and take
advantage of relatively favorable judgment interest rates,
particularly in Delaware. '3

Driven in part by market changes and creative lawyering, the use
of appraisal has morphed over the years to predominantly serve
the “valuation” purpose and rarely to serve the “exit” purpose.
However, appraisal statutes largely were not amended to reflect
this evolution. The objectives of the Model Act amendments are
threefold. First, the amendments key the availability of appraisal
to the situations in which either an “exit” remedy or a
“valuation” remedy is realistically needed today, reflecting
appraisal’s evolution as well as changing investor expectations.'*
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To that end, the Model Act’s amended appraisal framework aims
to serve both the historic “exit” and the more modern
“valuation” purposes while also addressing the contemporary
application of the remedy in corporate transactions. Second, the
amendments clarify the situations in which appraisal is or is not
available, so that transactions can be planned with confidence. '’
Finally, the amendments also provide greater specificity to the
appraisal procedures set forth in the statute without changing the
general steps in those procedures. !¢

UNPACKING THE MODEL ACT’S CHANGES

Events Triggering Appraisal Rights

Under the pre-existing provisions, appraisal was an available
remedy for almost every transaction requiring shareholder
approval — mergers, share exchanges, dispositions of assets,
cash-out reverse stock splits by charter amendment,
domestications, and conversions to a non-profit corporation or to
an unincorporated entity, regardless of whether these were
interested transactions.!” Under the pre-existing structure the
appraisal remedy was, however, unavailable if there was a liquid
market for the corporation’s shares and the consideration in the
transaction was cash or a liquid equity security (the “market out”
exception), except in the case of an interested transaction.'® The
purpose of this framework was to recognize the enumerated
transactions as representing such a fundamental change to the
nature of the investment that, in the absence of a market-
provided “exit” option, dissenting shareholders ought not be
compelled to participate in the transaction even though the
majority of shareholders approved it.!° Further, the availability
of appraisal rights (even where a “market out” would otherwise
exist) in the case of an interested transaction recognized the
“valuation” purpose underlying the appraisal remedy.2° Thus, in
attempting to cover both the “exit” and “valuation” purposes, the
pre-existing provisions provided broad access to the appraisal
remedy. By way of illustration, the practical result of the pre-
existing appraisal framework was that virtually all transactions
involving non-publicly traded corporations would trigger
appraisal rights.?!

The amendments to Chapter 13 narrow the circumstances under
which a shareholder may seek appraisal to more closely tailor
them to the “exit” and “valuation” purposes historically
underlying the remedy. Today’s investors, whether in a public or
private entity, recognize that a majority of a corporation’s
shareholders can approve significant decisions about the
corporation that bind all shareholders. Shareholders invest in a
corporation aware of that possibility. Consequently, the
availability of appraisal has been revised such that a fundamental
change in the business of the corporation, alone, would not
trigger appraisal rights; rather, the transaction must effectuate a
fundamental change in the legal terms applicable to the
investment.?? Under the amended provisions, a transaction in
which a target corporation’s shares are being exchanged for
shares in another corporation (whether public or private) will no
longer, absent the transaction being an “interested transaction,”
trigger appraisal rights. On the other hand, in a transaction where
corporate shares are exchanged for equity in an unincorporated

business entity (e.g., a limited partnership or limited liability
company) or shares in a nonprofit corporation, the appraisal
remedy would be available for dissenting investors to “exit” the
new entity.?3 The amendments do, however, maintain the market
out exception when appraisal is provided for the “exit” purpose.
In that situation, a shareholder does not need appraisal in order
to exit the investment — the market provides that exit. For
example, where a shareholder receives equity in an
unincorporated entity or shares in a nonprofit corporation, the
appraisal remedy would be unavailable if the shareholders have
a market-provided “exit” option (assuming the transaction is not
otherwise an “interested transaction”).?*

The amendments further narrow the availability of appraisal
rights for “valuation” purposes. Rather than offering appraisal
for any transaction that has no market out, the amendments tailor
the remedy to only those circumstances when the transaction is
an “interested transaction” — i.e., the transaction involves
fiduciaries or major shareholders who are potentially conflicted
with respect to the terms of the transaction.? In these cases, the
“potential conflict of interest could affect the valuation achieved
in the transaction,” and thus the appraisal remedy is provided to
address concerns about valuation fairness without the need to
demonstrate a breach of duty.?°

Definitional Clarity

Consistent with the Model Act’s overall approach, the
amendments add specificity to the definitions in the appraisal
provisions in an effort to provide greater certainty to
corporations, directors, shareholders, their counsel, and others
regarding when the appraisal remedy is available.?” Two
particular definitions that are noteworthy given their increased
relevance and interplay with the availability of appraisal rights
are “interested transaction” and “interested person.”

Interested Transaction

The determination of whether a transaction is an “interested
transaction” takes on added importance under the amendments.
Under the pre-existing provisions, whether a transaction was an
“interested transaction” became relevant only in the
determination as to whether or not the market out exception
applied.?® Under the amendments, however, the classification of
a transaction as an “interested transaction” triggers the
availability of appraisal rights at the outset, thus taking on a
more immediate and prominent role in an appraisal analysis.?’
Accordingly, the amendments add significant detail to the
definition of “interested transaction.”3?

The new definition of “interested transaction” provides, in
summary, that if a merger, share exchange, domestication,
conversion or sale of assets has one or more of the following
characteristics it will be an “interested transaction” for purposes
of appraisal rights:

1) an interested person or an immediate family
member will obtain or receive as a result of or
in connection with the corporate action a
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financial benefit not generally available to
other shareholders as such, subject to certain
exceptions;>!

(i1) interested persons have, had, or have the right
to obtain beneficial ownership of more than
5% of voting power of the acquiror or a
controlling affiliate of the acquiror;*

(iii) an interested person or an immediate family
member is or was a director, senior executive
or governor of the acquiror or a controlling
affiliate of the acquiror;>?

(iv) a majority of the members of the board of
directors of the corporation (1) will obtain or
receive such a financial benefit, (2) have, had,
or will obtain, an interest in the acquiror or a
controlling affiliate of the acquiror greater than
5% of the voting power of the entity, or (3) are
or were directors, senior executives or
governors of the acquiror;3* or

v) the directors and senior executives of the
corporation together with their affiliates
beneficially own in the aggregate a majority of
the voting power of the acquiror, regardless of
whether such directors and senior executives
come within the definition of “interested
person.”?

Interested Person

The amended definition of “interested person” provides that it is
a “person, or an affiliate (other than the corporation and
controlled affiliates of the corporation) of such person, who at
any time during the one-year period immediately preceding
approval by the board of directors of the corporate action:”3¢

(1) was the beneficial owner of 15% or more of
the voting power of the corporation;3’

(ii) had the power, contractually or otherwise, to
cause the appointment or election to the board
of 15% or more of the number of directors of
the corporation specified in or fixed in
accordance with the charter or bylaws;3® or

(iii) was a senior executive or director of the
corporation (or of any controlling affiliate of
the corporation) who beneficially owned
voting power of the corporation, if, at any time
during the one-year period immediately
preceding approval by the board of the
corporate action, more than 5% of the voting

power of the corporation was beneficially
owned, in the aggregate, by such senior
executives and directors.’

It is worth highlighting a few key changes the amendments make
to the pre-existing definition of “interested person.” First, the
relevant percentages of (i) voting power and (ii) director
appointment or election power are reduced from 20% or 25% to,
in both instances, 15%.* Second, in order to be an “interested
person,” senior executives and directors of the corporation must
beneficially own in the aggregate, more than 5% of the voting
power of the corporation.*! If the senior executives and directors
do not beneficially own, in the aggregate, more than 5% of the
voting power of the corporation, then they are not interested
persons, even if they receive a financial benefit in the transaction
not otherwise available to the other shareholders. The Official
Comment sheds light on the reasoning behind the 5% beneficial
ownership requirement for senior executives and directors:
“Senior executives and directors can influence the shaping of a
transaction, but subsection (iii) of the definition recognizes that
troublesome conflicts most typically arise when those
individuals also have voting power allowing them to exert
meaningful influence over the approval for the transaction by the
shareholders.”*?

Conditions Or Prerequisites to Obtaining Appraisal

The Model Act establishes certain prerequisites for obtaining
appraisal. The amendments preserve many of the pre-existing
prerequisites and include the following:

e Shares must have been “affected by” the corporate
action.®

e Shares must not have been voted for, consented to, or
tendered into the corporate action.*

e A shareholder must provide a notice of intent to seek
appraisal (if the action requires a shareholder vote or is
a second step merger or share exchange after a tender
offer).#

e Shares must be owned by the relevant beneficial
shareholder or voting trust beneficial owner at the time
of notice of intent to seek appraisal is given and at the
effective time of the corporate action triggering
appraisal rights. 6

e A shareholder must use prescribed forms to provide
notice and demand appraisal and, if the shareholder is
rejecting the corporation’s estimate of fair value,
provide a final notice of such rejection which also sets
forth the shareholder’s estimate of fair value.*’

e  Appraisal arbitrage is not prohibited.*

One notable change in the amendments is that, unlike the pre-
existing provisions, a shareholder may now seek appraisal for
less than all of its shares.*’ This change eliminates the potential
for inadvertent and inconsequential mistakes that could
disqualify a shareholder from obtaining appraisal.
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Refining Appraisal Procedures

The Model Act’s appraisal statute contains a muti-step process iii.

between the corporation and the shareholder, beginning with the
corporation providing notice to the shareholder when appraisal is
or may be available and concluding with an appraisal suit
initiated by the corporation.>® This back-and-forth process is
designed to encourage a settlement between the corporation and
shareholder on the fair value of the shares rather than a judicial
determination.>!

The record owner of shares will generally be the party, at least
initially, taking the actions required to pursue appraisal rights. In
a public company, however, the record owner is usually not the
beneficial owner. Under the pre-existing provisions, beneficial

shareholders and voting trust beneficial owners that were not iv.

also the record owner of the shares were prevented from acting
under the appraisal statutes without first submitting to the
corporation the record holder’s written consent for them to do
50.%2 The amendments retain the requirement that the initial step
in the appraisal process be taken by the record owner, but then
diverge from the prior provisions by permitting the beneficial
owner or voting trust beneficial owner to act thereafter in the
process without further authorization from or participation by
the record owner.>?

Overall, the amendments retain the general steps in the pre-
existing procedures, which are set out below, but add detail and
clarification. Appendix A illustrates the chronological steps in
the appraisal process as applied to a hypothetical corporate
transaction.

i The corporation provides shareholders a notice of
the corporate action that states whether appraisal
rights are, are not, or may be available.>* A copy of
Chapter 13 of the Model Act and specified
financial information must also be provided to the
shareholders if the corporation concludes that
appraisal rights are or may be available.> Under
the amendments, such materials may be made
available to the shareholders through electronic
means.

il. In the event there is a shareholder vote in
connection with the corporate action or,
alternatively, a two-step transaction with a tender
offer preceding a merger or share exchange,
shareholders who intend to seek appraisal must
provide the corporation with a notice of intent to
assert appraisal rights and must refrain from voting
such shares in favor of the transaction or tendering
those shares.>® The amendments to Section
13.21(a) require new information to be included in
the shareholder’s notice including the name and
address of the beneficial owner or voting trust
beneficial owner on whose behalf the notice is

submitted and the number of shares for which there
is an intent to seek appraisal.’’

Following consummation of the corporate action,
the corporation must provide shareholders with an
appraisal notice and a form for shareholders to use
to exercise their appraisal rights.*® The
amendments specify the information that must be
set forth in the appraisal notice and form, which
must include the corporation’s estimate of the fair
value of the shares.® Under the amendments the
form that shareholders must use to demand
appraisal also requires new information to be
disclosed.®

The shareholder must deliver the form demanding
appraisal and the certificates for the shares (and
any evidence of transfer or ownership required by
the appraisal form) by the deadline specified in the
corporation’s notice.®! The amendments clarify
when a shareholder demanding appraisal loses any
shareholder rights that remain after the
effectiveness of the corporate action. The
amendments also add provisions describing the
reinstatement of a shareholder’s rights in the event
of withdrawal from the appraisal process or upon a
court determination that the shareholder was not
entitled to pursue appraisal or receive payment
under Chapter 13.

Within 30 days after the deadline for returning the
shareholder appraisal form, and before the
commencement of any judicial appraisal
proceeding, the corporation will make an initial
payment of its estimate of the fair value of the
shares to qualifying shareholders.® In addition to
the initial payment, the corporation must provide
certain financial information and advise the
shareholder that if the shareholder is dissatisfied
with the payment it may demand a higher payment
pursuant to Section 13.26.%

a. Shares denied appraisal. Under the
amendments, if the corporation
determines that a shareholder is not
entitled to assert appraisal rights or to
receive payment for some or all of its
shares, the corporation is required to
notify the shareholder and briefly explain
its reasons for withholding the initial
payment.5 The shareholder must then
notify the corporation if it disagrees and
explain the basis for its position.® If the
shareholder fails to do so it will lose any
right to appraisal with respect to the
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relevant shares and will be deemed to
have withdrawn those shares from the
appraisal process.®’

b. After-acquired shares. Under the
amendments, the corporation may choose
to defer the initial payment for shares
acquired after the first announcement to
shareholders of the principal terms of the
corporate action that would trigger
appraisal.®® However, the corporation
must send a notice to the holders of such
after-acquired shares stating, among other
things, the corporation’s estimate of the
fair value of a share.®’

Vi. Qualifying shareholders must then decide whether
to accept the corporation’s estimate of fair value or
give the corporation notice of their estimate of fair
value and demand a higher payment.” In either
event, a qualifying shareholder is entitled to keep
the initial payment from the corporation. A
shareholder who fails to make a demand for a
higher fair value will be deemed to have accepted
the corporation’s estimate of the fair value of its
shares.

vii. If there are any unsettled demands for payment —
either demands for higher payment or objections to
the corporation’s determination that a shareholder
is not entitled to demand appraisal or receive
payment — then the corporation must commence an
appraisal proceeding.”" If the corporation does not
commence an appraisal proceeding within 60 days
of the deadline for the shareholders’ demands, it
must pay every shareholder with whom it has not
settled the amount demanded by that shareholder.”
The amendments explicitly state what matters the
court is empowered to determine in the proceeding:
the shareholders entitled to assert appraisal rights
and receive payment, the specific shares qualified
to receive payment, the fair value of the shares, and
all other matters arising under Chapter 13.73 Under
the amendments, once the appraisal proceeding is
commenced, no shareholder may be dismissed
from the proceeding without court approval.’”

Generally unchanged in the amendments are the provisions
addressing court costs and expenses. Section 13.31 directs the
court to assess court costs against the corporation unless some of
the shareholders acted arbitrarily, vexatiously, or not in good
faith.” The court may also require that the expenses of a
shareholder be paid from amounts awarded to other shareholders
if those other shareholders substantially benefited from the
expenses.’ Further, the expenses of one party may be assessed
against the opposing party in certain circumstances.”’

Finally, the amendments deleted pre-existing Section 13.40.
Section 13.40 purported to foreclose various legal actions and
preclude courts from providing injunctive and other equitable
relief after there was shareholder approval for the transactions
listed in Section 13.02, regardless of whether appraisal rights
were triggered.”®

“Fair Value” Valuation

The definition of “fair value” is defined much like the pre-
existing definition, with a few modifications. The amendments
make clear that fair value means the portion of the value of the
corporation represented by a share of stock.” A court has broad
discretion in determining “fair value,” including considering
“customary and current valuation concepts and techniques for
similar businesses in the context and such other methods and
factors as the court deems appropriate.”8® Section 13.01(i) makes
clear that “fair value” is measured “immediately before the
effectiveness of the corporate action.”®! Effectiveness may take
place long after shareholder approval of that action was
obtained. As a result, if, for example, there is a significant
passage of time between the shareholder approval vote and
obtaining the regulatory approvals required for effectiveness,
changes in value during that time could be considered in
determining fair value.®? In addition, the definition of “fair
value” does not permit discounts for minority status or lack of
marketability. %3

Related amendments

In addition to the amendments to Chapter 13, Sections 1.40 and
6.40 were amended to implement the revised approach to
appraisal rights, as follows:

e Section 1.40 was amended to clarify that the definitions
of “beneficial shareholder” and “voting trust beneficial
owner” do not overlap.®

e Because appraisal payments are more akin to
satisfaction of a judgment and not a distribution,
Section 6.40 was amended to clarify that the
provision’s restrictions on distributions do not apply to
appraisal payments under Chapter 13.%

COMPARING THE MODEL ACT AND DELAWARE

The Model Act and the Delaware General Corporation Law
(“DGCL”) are considered the two leading models for corporate
law. On many topics, the DGCL is generally thought to be the
dominant model. However, scholars and practitioners alike have
noted that appraisal rights is one area where the Model Act’s
influence is significant.®® This section outlines some of the
notable differences and similarities between the two approaches
to appraisal (taking into account the recent amendments to the
Model Act’s appraisal provisions).

One major area where the Model Act and the DGCL diverge is
in the corporate actions that trigger appraisal rights. Section
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13.02 of the Model Act contains a broad list of events that can
trigger appraisal — mergers, share exchanges, certain disposition
of assets, domestications, conversions, or cash-out reverse stock
splits effected by charter amendments.?” However, the Model
Act provides appraisal for these actions only if they are
interested transactions or if unincorporated business entity equity
is received for the shares of the corporation.® By contrast, the
DGCL provides appraisal rights in a narrower set of
circumstances - mergers, consolidations, transfers,
domestications, or continuances, and whether those are
interested transactions or involve alternative entity equity are
irrelevant.?® The DGCL does, however, permit a corporation’s
charter to provide for appraisal rights in additional
circumstances (e.g., sale of assets, amendment of the charter)
that are similar to those provided in the Model Act.”’ Both
corporate codes provide for a “market out” exception from
appraisal, but with significant differences. The first difference
pertains to the effect of cash consideration on the availability of
appraisal rights. Under the DGCL, the “market out” from
appraisal applies when the consideration to be received by the
shareholders is shares in the surviving or resulting corporation,
shares in another publicly-traded corporation, or cash in lieu of
fractional shares.”! As a result, Delaware public company
shareholders in a cash-out merger do not fall under the “market
out” exception and are entitled to appraisal. While the Model
Act similarly provides a “market out” exception for public
companies it does not carve out all-cash transactions from its
exception.®? As a result, the “market out” exception does apply
to a cash-out merger. The second difference between the two
codes’ “market out” exception is the impact of a transaction
being an “interested transaction.” On this point, the Model Act
provides that the “market out” exception does not apply to
transactions that are considered “interested transactions” (as
defined in the Model Act).®® Under the DGCL, however,
whether a corporate action is or is not an interested transaction is
irrelevant to the availability of appraisal rights.

The prerequisites to obtaining appraisal under the Model Act and
the DGCL are largely the same, such as not voting for or
otherwise consenting to the corporate action and providing the
corporation with a notice of intent to seek appraisal or a demand
for appraisal before the shareholder vote on the corporate
action.”* Additionally, some of the amendments to the Model
Act brought its appraisal provisions in line with the DGCL. For
example, the amendments eliminated the requirement that a
shareholder must dissent and request appraisal for all of its
shares.” Thus, the ability to demand appraisal for some, but not
all, of one’s shares is the same as that provided for under
Delaware’s appraisal statute.’® In addition, the Model Act
amendments require the initial step in the appraisal process be
taken by the record owner, but then, similar to the DGCL, permit
beneficial owners (or voting trust beneficial owners) to act in the
process without further involvement of the record owner.®’

The DGCL and Model Act differ in their approach to the
appraisal process. The DGCL provides that a shareholder
seeking appraisal must make a demand on the corporation prior
to any shareholder vote on the corporate action and then must
file an action with the court asserting its appraisal claims within

120 days after the effective date of the transaction.’® The
corporation is the defendant in the appraisal action and other
shareholders who have similarly demanded appraisal may join
the action.”® The Model Act, on the other hand, provides for a
multi-step process between the shareholder seeking appraisal
and the corporation. While the shareholder seeking appraisal
must provide the corporation with notice of the intent to assert
appraisal before any shareholder vote, the Model Act provides a
statutory back-and-forth process that culminates, if any demands
remain unsettled, with the corporation commencing the appraisal
proceeding in court.'”’ As part of this process, the corporation
must, before the appraisal proceeding, pay the shareholders the
corporation’s estimate of the fair value of the shares.!’! Under
the DGCL, the corporation is permitted, but not required, to
make a similar advance payment to the shareholders.'%?

Finally, with respect to the court’s determination of the “fair
value” of the shares, courts applying the Model Act provisions
or the DGCL have broad discretion and may consider such
customary and current valuation concepts and techniques as the
court deems appropriate.'% In Delaware, the Court of Chancery
must consider “all relevant factors” exclusive of any element of
value arising from the “accomplishment or expectation” of the
merger or consolidation.!** This means that the court cannot take
into account synergies or other value obtainable by the merged
entities that would not be available to either the buyer or seller
alone in its determination of fair value.'% The Model Act, on the
other hand, does not include language excluding the value
arising from the “accomplishment or expectation” of the merger
or other language directly dealing with “synergies” in
calculating “fair value.” The Model Act’s Official Comment
states that “[b]y providing that fair value shall be determined
immediately before the effectiveness of the corporate action
rather than stating, as the corporation statutes of some states do,
that value from the accomplishment or expectation of the
corporate action shall be excluded, the Act gives broad
discretion to the court to decide how to treat those possible
elements of value. Thus, the court may consider possible future
events and actions related to the corporation that normally are
considered under customary and current valuation concepts and
techniques or that the court deems appropriate.... [T]he court,
for example, might consider the price at which the corporation
might be sold; the trading price, if any, of the corporation’s
shares; the value or sales price of comparable companies,
including any premiums in excess of the market price of their
shares; the results of discounted cash flow analyses or other
financial valuation analyses; and the price agreed to in the
corporate action giving rise to appraisal rights and the process
through which that price was determined.”!%

CONCLUSION

The Model Act has been adopted, at least in substantial part, by
36 jurisdictions.!”” As a “model” act, the amendments to the
appraisal provisions will not have effect unless and until they are
adopted by a jurisdiction’s legislature. In addition, Model Act
provisions are not necessarily adopted verbatim but may have
state-specific changes to the language before adoption. As a
result, there is variation across the states in the specifics of
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appraisal statutes.'%®

Because the appraisal amendments are relatively new, no state
has adopted the amendments and thus each state’s existing
appraisal statutes remain unchanged. Following recent notable
amendments to the DGCL, Nevada’s corporate code, and the
Texas Business Organizations Code, state legislatures may be
considering what, if any, revisions should be made to update
their respective corporate statutes.!% In light of the substantial
overhaul of the Model Act’s appraisal provisions and changing
investor expectations and use of the appraisal remedy, state
legislatures and state bar associations may find this an opportune
time to revisit their appraisal statutes to evaluate whether those
statutes are still serving the policy and purpose underlying the
appraisal remedy.

! See Corporate Laws Comm., Changes in the Model Business
Corporation Act—Proposed Amendments Relating to Appraisal
Rights (Sections 1.40 and 6.40 and Chapter 13), 79 BUS. LAW.
709 (2024) (notice of approval on second reading) (hereinafter
Corporate Laws Comm., Second Reading); Corporate Laws
Comm., Changes in the Model Business Corporation Act—
Amendments Relating to Appraisal Rights (Sections 1.40 and
6.40 and Chapter 13), 80 BuS. LAW. 189 (2025) (notice of
approval on third reading and adoption).

For purposes of this article, the 2016 version of the Model Act’s
appraisal provisions shall be referred to as the “pre-existing
provisions” and the recently amended provisions shall be
referred to as the “amended provisions.”

2 Between 1950 and 1999 the appraisal chapter underwent
periodic amendments to its provisions. In 1999, the appraisal
chapter was completely revised. See CORPORATE LAWS COMM.,
MODEL BUSINESS CORPORATION ACT ANNOTATED at 13-13, 13-
23 (5th ed. 2020) (describing the historical background and
amendments to the chapter). Since 1999, the Committee has
adopted targeted revisions to the appraisal chapter. See id. In
2016, the Corporate Laws Committee undertook the most recent
comprehensive review of the Model Act. With the exception of
stylistic and conforming changes, the appraisal provisions were
not revised at that time. See also Model Business Corporation
Act Resource Center,
https://www.americanbar.org/groups/business_law/resources/mo
del-business-corporation-act/?login (last visited October 9,
2025) (containing the prior complete versions of the Model Act
from 1950, 1969, 1984, 2013, and 2016 as well as interim
amendments since 2004).

3 See Corporate Laws Comm., Second Reading, supra note 1, at
709.

4 See, e.g., DEL. C. ANN. tit. 8, § 262 (2023); MODEL BUS. CORP.
ACT § 13.30 (Am. Bar Ass’n 2024) (hereinafter, MODEL ACT).
5> See Jill E. Fisch, A Lesson from Startups: Contracting out of
shareholder appraisal, 107 IoWA L. REV. 941, 946-47 (2022).

6 See Fisch, supra note 5, at 947; Mary Siegel, Back to the
Future: Appraisal rights in the Twenty-First century; 32
HARVARD J. ON LEG., 79, 86-88 (1995); see, e.g., DEL. C. ANN.
tit. 10, § 54 (1899) (amended statute requiring two-thirds of the
outstanding shares to approve a merger). Today, most state
corporate statutes require approval of a either majority of the

outstanding shares or a majority of the votes cast for
fundamental transactions such as mergers, certain sales of assets,
dissolution, and amendment of the charter. See, e.g. MODEL ACT
§§ 7.25,10.03, 10.04, 11.04, 12.02, 14.02 (2016); DEL. C. ANN.
tit. 8, §§ 242, 251, 252, 271.

7 See In re Solera Ins. Coverage Appeals, 240 A.3d 1121, 1133
(Del. 2020).

8 See Robert B. Thompson, Exit, Liquidity, and Majority Rule:
Appraisal’s Role in Corporate Law, 84 GEO. L.J. 1, 3 (1995);
Salomon Bros. Inc. v. Interstate Bakeries Corp., 576 A.2d 650,
651-52 (Del. Ch. 1989) (appraisal is “is a ‘statutory right ...
given the shareholder as compensation for the abrogation of the
common law rule that a single shareholder could block a
merger.””) (quoting Francis I. duPont & Co. v. Universal City
Studios, 343 A.2d 629, 634 (Del. Ch. 1975)).

? See Thompson, supra note 8, at 4 (“[ Appraisal’s] original
liquidity purpose has almost completely disappeared.”).

10 See, e.g., 56 Del. Laws ch. 50, effective July 3, 1967
(amendment of the Delaware General Corporation Law to make
authorize cash as a type of consideration that may be exchanged
for shares of a constituent corporation in a merger); Weinberger
v. UOP, Inc., 457 A.2d 701, 703 (Del. 1983) (overruling Singer
v. Magnavox Co., 380 A.2d 969, 980 (Del. 1977) and progeny).
1 See Thompson, supra note 8, at 9.

12 Cede & Co. v. Technicolor, Inc. (Technicolor I), 542 A.2d
1182, 1186 (Del. 1988).

13 See Fisch, supra note 5, at 957-58 (“The use by hedge funds
of appraisal litigation as an investment strategy has been termed
‘appraisal arbitrage’ and has generated criticism.”); Wei Jiang,
Tao Li, Danqing Mei & Randall Thomas, Appraisal:
Shareholder Remedy or Litigation Arbitrage?, 59 J.L. & ECON.
697, 724 (2016) (“[H]edge funds are by far the dominant force
among the appraisal petitioners, especially after 2010.”).!4 See
Corporate Laws Comm., Second Reading, supra note 1, at 709-
711 (describing the background for the amendments).

15 See William J. Carney & George B. Shepherd, The Mystery of
Delaware Law's Continuing Success, 2009 U. ILL. L. REV. 1, 57.
16 See infra notes 50-78 and accompanying text.

17 See MODEL ACT § 13.02(a) (2016); Corporate Laws Comm.,
Second Reading, supra note 1, at 709.

18 See MODEL ACT §§ 13.02(b)(1), (b)(4) (2016).

Y See id. official cmt. 1.

20 The Official Comment to pre-existing Section 13.02 notes that
“Section 13.02(b)(4) recognizes that the market price of, or
consideration for, shares of a corporation that proposes to engage
in an interested transaction of the type listed in section 13.02(a)
may be subject to influences where a corporation’s management,
controlling shareholders or directors have conflicting interests
that could, if not dealt with appropriately, adversely affect the
consideration that otherwise could have been expected. Section
13.02(b)(4) thus provides that the market exception will not
apply in those instances where the transaction constitutes an
interested transaction (as defined in section 13.01).” See MODEL
ACT § 13.01, official cmt. 2 (2016).

2L See Corporate Laws Comm., Second Reading, supra note 1, at
710 (“[F]or companies that are not publicly traded, virtually all
such transactions will trigger appraisal rights. This is the case
even if there are no conflicts of interest and all actions by the
corporation and its directors, officers, advisors, and shareholders
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were carried out scrupulously in accordance with the highest
possible standards.”). The Official Comment to pre-existing
Section 13.01 states that the Model Act provides appraisal only
when “uncertainty concerning the fair value of the affected
shares may cause reasonable persons to differ about the fairness
of the terms of the corporate action.” See MODEL ACT § 13.01,
official cmt. 1 (2016).

22 See Corporate Laws Comm., Second Reading, supra note 1, at
710; see also MODEL ACT ch. 13, introductory cmt. (2024) (“The
second general case in which chapter 13 provides appraisal is
when the nature of equity consideration received in one of the
specified transactions is significantly different from shares in the
existing corporation, such as partnership interest or nonprofit
corporation shares.”).

23 See MODEL ACT §§ 13.02(a)(4) (triggering appraisal when
shares are exchanged for “eligible interests”) (2024); 1.40
(defining “eligible interests”) (2016). As the Official Comment
to Section 13.02 explains: “Sections 13.02(a)(1), (2), and (3)
provide appraisal rights in situations where there may be a
conflict of interest that calls into question the valuation achieved
in the transaction. Sections 13.02(a)(4) and (5) provide appraisal
rights in corporate actions where the equity consideration to be
received involves ownership in a different type of entity, such as
a partnership or a nonprofit corporation.” /d. at official cmt. 1
(2024).

24 See MODEL ACT § 13.02 (2024). The amendments restructure
the technical interplay of the market out exception and interested
transactions while maintaining the same outcome. Under the pre-
existing provisions, an interested transaction was essentially an
exception to the market out exception. The amendments
structure an “interested transaction,” itself, as triggering the
appraisal remedy and not merely an exception to the market out
exception, and the “market out” is not available for transactions
so triggered. Accordingly, in an interested transaction in which
the shareholder receives publicly-traded LLC interests, the
market-out is not available and appraisal is provided. See MODEL
ACT § 13.02(a)(1)-(3) (2024).

% See id. § 13.02(a)(1)-(3) & official cmt. 1 (2024). Amended
Section 13.01 of the Model Act defines “interested transaction”
and “interested person.” Corporate Laws Comm., Second
Reading, supra note 1, at 710 (“Like the existing Model Act, the
Amendments recognize that when such conflicts of interest exist,
the market price of a share may not reflect its ‘fair value.””).

26 See id. § 13.01, official cmt. H. The availability (or lack
thereof) of appraisal rights is not intended to affect the pursuit of
other remedies to address breach of fiduciary duty claims such
as shareholder litigation.

27 See Corp. Laws Comm., Second Reading, supra note 1, at 710
(“[TThe Committee believes that specificity and detail are
necessary in the Amendments to enable corporate planners and
parties to transactions to determine with greater certainty
whether a transaction will trigger appraisal.”’). The Committee
acknowledges that there may be critiques of the Act’s use of
bright line tests, explaining that: “As with any bright line test,
hypotheticals can be constructed that one might argue should be
on the other side of the line. For cases in which the definition of
‘interested transaction’ is arguably over-inclusive, however, the
definition of ‘fair value’ may discourage the use of appraisal
when the transaction was the result of a process likely to produce

fair value. For cases in which the definition of ‘interested
transaction’ is arguably under-inclusive, breach of duty litigation
remains available if warranted.” /d. at 710-11.

28 See MODEL ACT § 13.02(b)(4) (2016) (“Subsection (b)(1)[, the
market out exception,] shall not be applicable and appraisal
rights shall be available...where the corporate action is an
interested transaction.”).

2 See MODEL ACT § 13.02(a) & (b) (2024) (“A shareholder is
entitled to appraisal rights in the event of any of the following
corporate actions: (1) any of the following that is an interested
transaction...”).

30 See Corporate Laws Comm., Second Reading, supra note 1, at
710. The prior definition of an interested transaction was stated
in general terms with little guidance in the text or in the official
comment. See MODEL ACT § 13.01 (2016) (defining an
“Interested transaction” as one “involving an interested person in
which any of the shares or assets of the corporation are being
acquired.”); id. at official cmt. D. (stating that “involving an
interested person,” “denotes participation beyond merely voting
or participating on the same basis as other holders of securities
in the same or similar class.”).

31 See MODEL ACT § 13.01(a) (2024).

32 See id. at (b).

3 See id. at (d).

34 See id. at (c).

35 See id. at (e).

3 MODEL ACT § 13.01 (2024).

37 See id.

38 See id.

39 See id.

40 Compare MODEL ACT § 13.01 (2016) with MODEL ACT §
13.01 (2024).

4 See MODEL ACT § 13.01 (2024) (adding the 5% beneficial
ownership requirement).

42 MODEL ACT § 13.01, official cmt. G (2024).

3 See id. § 13.02(a)(1)(i) & (ii) (2024); MODEL ACT §
13.02(a)(1)(i) & (2) (2016). For example, shares of a corporation
that remain outstanding after an interested merger would not be
eligible for appraisal rights.

4 See MODEL ACT § 13.04(a) (2024); MODEL ACT § 13.21(a)(2)
(2016). The Act contains similar restrictions on shares in a
voting trust. See MODEL ACT § 13.04(b) (2024).

45 See MODEL ACT § 13.21 (2024); MODEL ACT § 13.21 (2016).
After the record holder takes the first procedural step in pursuing
an appraisal remedy — providing the corporation with a notice of
intent to assert appraisal rights — the amendments permit the
beneficial holder to take all subsequent actions. See MODEL ACT
§ 13.21(d) (2024).

46 See MODEL ACT § 13.03 (2024). While certain ownership was
necessary under the pre-existing provisions, the amendments
explicitly state the ownership requirements and the dates on
which the shares must be owned.

47 See MODEL ACT § 13.23 (2016) & (2024) (providing for steps
to assert appraisal rights); Id. at § 13.26 (2016) & (2024)
(providing for procedures if a shareholder is dissatisfied with the
payment offered).

48 See MODEL ACT § 13.25(a) (2016) & (2024). However, the
corporation can choose to not make the required initial payment
with respect to after-acquired shares. /d. In addition, the
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ownership requirements under the amendments that require
continued ownership of shares from the notice of intent to seek
appraisal through the effective date of the corporate action may,
as a practical matter, deter some appraisal arbitrage. See id. at §
13.21 (2024).

4 The pre-existing appraisal provisions effectively required a
shareholder to dissent and request appraisal for all of its shares.
See MODEL ACT § 13.03 (2016). The amendments eliminated
that requirement. The ability to demand appraisal for some, but
not all, of one’s shares is the same as that provided for under
Delaware’s appraisal statute. See infra note 96.

50 See MODEL ACT §§ 13.20-13.30 (2016) & (2024).

51 See Corporate Laws Comm., Second Reading, supra note 1, at
711; see, e.g., MODEL ACT § 13.22, official cmt. (2024) (“The
information required by sections 13.22(b)(2)(iii) and (iv) is
intended to help shareholders assess whether they wish to
demand payment or to withdraw their demand for appraisal...”).
32 See MODEL ACT § 13.03(b) (2016).

33 See MODEL ACT §§ 13.21(d), 13.23(a) (2024). Preserving the
requirement that the record owner act with respect to the initial
appraisal step assures that the record owner will be aware that
appraisal is being sought and, if needed, segregate those shares
seeking appraisal from other shares not seeking appraisal.

54 See MODEL ACT § 13.20 (2016) & (2024). The means and
timing of the notice vary depending on whether shareholder
approval of the corporate action is needed and other factors. See
id. at (a)-(c).

55 See MODEL ACT §§ 13.20(a)-(d), 13.22(b)(3) (2016) & (2024).

%6 See MODEL ACT § 13.21(a)(2) (2016); § 13.04(a) (2024).

57 See MODEL ACT § 13.21(a) (2024). These new information
requirements will help the corporation and other parties to the
transaction estimate the potential exposure to appraisal claims.
38 See MODEL ACT § 13.22 (2016) & (2024). The amendments to
the Model Act provide a clearer description of the shareholders
to whom the notice and form are to be sent. See MODEL ACT §
13.22 (2024).

59 See MODEL ACT §13.22(b)(2) (2024) (setting forth a list of
information that must be included in the corporation’s notice).
The inclusion of the corporation’s estimate of the fair value of
the shares will help shareholders decide if they want to pursue
appraisal. See id. at official cmt.

60 See id. at § 13.22(b). This information could help a
corporation evaluate whether a shareholder is entitled to assert
appraisal and receive payment. See id. at §§ 13.22(b)(1)(1),
(b)(2)(ii).

6l See id. at §§ 13.22, 13.23. The amendments to Sections 13.22
and 13.23 address how to deal with uncertificated shares. See id.
at §§ 13.22(b)(2)(ii); 13.23(d).

62 See id. at § 13.23(d).

63 See MODEL ACT § 13.24(a) (2016) & (2024).

64 See id. at (b)(1).

65 See MODEL ACT § 13.24(c) (2024).

% See id. at § 13.26(c) & (d).

67 See id. at (d); see also id. at § 13.23 (describing the effects of
withdrawal or deemed withdrawal).

68 See id. at § 13.25. The changes to Section 13.25 make clear
that a corporation may only delay payment for after-acquired
shares. In addition, the amendment includes a requirement that
all shareholders with after-acquired shares be treated equally (a

requirement that was not clear under the pre-existing
provisions). See id.

69 See MODEL ACT § 13.25 (2024).

0 See id. at § 13.26(a).

"t See id. at § 13.30(a).

72 See MODEL ACT § 13.30(a) (2016) & (2024).

73 See MODEL ACT § 13.30(a) (2024). These amendments were
to address a court decision applying the pre-existing provisions
that held that the proper perfection of a dissenting shareholder’s
appraisal rights was not a matter for judicial determination in the
proceeding. See Reynolds Am. Inc. v. Third Motion Equities
Master Fund Ltd., 2019 NCBC 35, 2019 WL 2387028, at *1
(June 4, 2019) (“[T[he Court concludes that whether Defendants
properly perfected their shareholder appraisal rights is a matter
beyond the statutorily defined scope of this lawsuit.”).

74 See MODEL ACT § 13.30(¢) (2024).

5 See id. at § 13.31 (2016) & (2024).

76 See MODEL ACT § 13.31(b) (2024). “Expenses” is defined in
Section 1.40.

77 See id. at § 13.31(b).

8 See MODEL ACT § 13.40 (2016). The Official Comment to
pre-existing Section 13.40 states that the provision would not,
however, preclude an action for money damages against
directors or officers for breach of fiduciary duty. See id. at
official cmt.

7 See MODEL ACT § 13.01 (2024). The portion of the value of
the corporation represented by a share of stock will depend on
the rights and preferences of the shares. For example, if a share
of preferred stock is non-participating and can be redeemed at
any time for $1,000, its value is likely capped at $1,000. See id.
official cmt. E. On the other hand, if there is just one class of
common stock, those shares would typically be entitled to their
pro-rata portion of the value of the corporation. See id.

80 Id.

81 Id. (emphasis added).

8 See id. at § 13.01 & official cmt. E.

8 Id. The pre-existing provisions have an exception to this rule
for amendments to the charter per Section 13.02(a)(4).

84 See MODEL ACT § 1.40 (2024).

8 See id. at § 6.40.

86 See Fisch, supra note 5, at 947 (“The two dominant (and
distinctive) approaches to appraisal are reflected in the Delaware
corporate statute and the MBCA..”); John Jenkins, Appraisal
Rights: The Complicated World of Corporate Law'’s Consolation
Prize, DEAL LAWS., May-June 2011, at 4 (“Appraisal rights
statutes are one area of corporate law where Delaware’s
influence is far from pervasive.”).

87 See supra notes 17-26 and accompanying text.

88 See MODEL ACT § 13.02(a) (2024).

8 See DEL. C. ANN. tit. 8, § 262(b) (2022). Up until 2022, the
DGCL only provided for statutory appraisal in mergers.

% See DEL. C. ANN. tit. 8, § 262(c) (2023). The Model Act more
broadly allows for the expansion of appraisal rights in the
enumerated types of transactions by charter provision, bylaws,
or board resolution, or limitation of appraisal rights for preferred
stock through a charter provision. See MODEL ACT §§
13.02(a)(6) & (c) (2024).

%l See DEL. C. ANN. tit. 8, § 262(b)(1) (2023). A publicly traded
corporation for purposes of the DGCL market out exception is
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“(i) listed on a national securities exchange or (ii) held of record
by more than 2,000 holders.” /d. Under the DGCL appraisal
actions will also be dismissed if the corporate action involves a
public company unless (i) the number of shares entitled to
appraisal exceeds 1% of the outstanding shares of the class or
series eligible for appraisal, (ii) the value of the consideration
provided in the transaction exceeds $1 million, or (iii) the
merger was a parent-subsidiary short-form merger. See id. at §
262(g).

92 See MODEL ACT § 13.02(b)(1), official cmt. 2 (2024) (“Section
13.02(b)(3)(i) generally excludes from the market exception
those transactions that require shareholders to accept anything
other than cash or securities that also meet the liquidity tests of
section 13.02(b)(1).”) (emphasis added).

9 See id. official cmt. 2 (“The market exception does not apply
to appraisal triggered by interested transactions under subsection
(a)(1).”). The “market out” exception also does not apply to
cash-out reverse splits when there is an interested person. See id.
at (a)(2). Nor does it apply to a short-form merger under
subsection (a)(3). See id. at (a)(3).

% See DEL. C. ANN. tit. 8, § 262(a) & (d); MODEL ACT §§
13.04(a), 13.21 (2024).

9 Compare MODEL ACT § 13.03 (2016) with id. at 13.03 (2024);
see also Corporate Laws Comm., Second Reading, supra note 1,
at 711 (“In light of this complexity and risk and the significant
reduction in the types of transactions for which appraisal will be
available under the Amendments, the ‘dissent all shares’ rule was
eliminated.”).

% See DEL. C. ANN. tit. 8, § 262(k) (stating that “no person who
has demanded appraisal rights with respect to some or all of such
person’s shares as provided in subsection (d) of this section shall
be entitled to vote such shares for any purpose or to receive
payment of dividends or other distributions on such shares”); 83
DEL. LAWS, ¢. 377, § 9 (2023) (amending DGCL section 262(k)
to allow a shareholder or beneficial owner to withdraw a demand
for appraisal with respect to less than all of the shares which
were initially listed in the appraisal demand); Harris v. Harris
FRC Corp., C.A. No 2019-0736-JTL, 2023 WL 115541, at *7
(Del. Ch. Jan. 6, 2023) (asserting appraisal of one share of stock
while reserving all rights with respect to the other shares).

97 See DEL. C. ANN. tit. 8, § 262(d)(3); MODEL ACT §§ 13.21(d),
13.23(a) (2024). The DGCL, subject to certain requirements,
does allow beneficial owners to take the initial step in the
appraisal process.

%8 See DEL. C. ANN. tit. 8, § 262(e).

? See id.

100 See supra notes 51-74 and accompanying text. If the
corporation does not file the appraisal proceeding by a
prescribed date, the corporation must pay the shareholder their
estimate of the fair value of the shares. See MODEL ACT §
13.30(a) (2024).

101 See MODEL ACT § 13.24(a) (2024); Corporate Laws Comm.,
Second Reading, supra note 1, at 711 (“Most significantly, the
Amendments still require the corporation, before the judicial
appraisal proceeding is commenced, to make an initial payment
to dissenting shareholders of the amount the corporation deems
to be the fair value of the shares....”).

102 See DEL. C. ANN. tit. 8, § 262(h). The advantage of such a
pre-payment to shareholders is that it cuts off interest accruing
on the amount the corporation pays in advance. /d.

103 See MODEL ACT § 13.02 (2024); DEL. C. ANN. tit. 8, §
262(h); see also ROBERT S. SAUNDERS, JENNIFER C. VOSS, &
CLIFF C. GARDNER, FOLK ON THE DELAWARE GENERAL
CORPORATION LAW, 9-240 — 242 (Wolters Kluwer 2024 supp.).
104 See DEL. C. ANN. tit. 8, § 262(h).

105 See id.; see also Ng v. Heng Sang Realty Corp., C.A. no.
18462, slip op. at 15 (Del. Ch. Apr. 22, revised, May 18, 2004),
aff’d mem., 867 A.2d 901 (Del. 2005).

106 MoDEL ACT § 13.01 & official cmt. E (2024).

107 See Model Business Corporation Act Resource Center,
https://www.americanbar.org/groups/business_law/resources/mo
del-business-corporation-act/?login (last visited October 9,
2025).

108 See Gilbert E. Matthews, The “Market Exception” in
Appraisal Statutes, HARV. L. SCH. F. ON CORP. GOVERNANCE
(Mar. 30, 2020), https://corpgov.law.harvard.edu/wp-
content/uploads/2020/03/Market-Exception-Matthews-March-
2020.pdf (discussing the variation across the states in
articulating the market-out exception); John Jenkins, Appraisal
Rights: The Complicated World of Corporate Law'’s Consolation
Prize, DEAL LAWS., May-June 2011, at 4.

109 See Matthew A. Schwartz, James M. Shea Jr., & William S.L.
Weinberg, Summary of Recent Changes to Delaware, Nevada,
and Texas Corporate Law, HARV. L. SCH. F. ON CORP.
GOVERNANCE (July 5, 2025),
https://corpgov.law.harvard.edu/2025/07/05/summary-of-recent-
changes-to-delaware-nevada-and-texas-corporate-law/.
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APPENDIX A

Chronological Chart of Steps in the Appraisal Process for a Merger Under Section 11.02 to be Approved at a Shareholders’
Meeting!

(All references to sections are to Amended Sections)

Step Number and Timing Model Act Provision
1 — Corporation includes the initial notice of appraisal rights in Section 13.20(a)
the notice of the shareholders’ meeting to approve the plan of
merger.
2 — Shareholder must provide the corporation a signed notice of Section 13.21(a)

intent to assert appraisal rights before the shareholder vote on the
plan of merger.

3 — Corporation must provide an appraisal notice and form for Section 13.22(a)(i) & (b)
asserting appraisal rights to the shareholders who delivered a
notice of intent to assert appraisal rights in Step 2. Section 13.22
specifies the information that must be in the notice and form as
well as relevant deadlines.

No earlier than the effective date of the corporate action and
no more than 10 days after that effective date
[Effective date + 10 days]’

4 — Dissenting shareholders must return the appraisal form, their Sections 13.23(a) & 13.22(b)(2)
certificates, and any evidence of transfer or ownership required
by the form to the corporation by the deadline specified in the
notice under Step 3.

The deadline may be no fewer than 40 days and no more than
60 days after the date the appraisal notice was given (this
deadline will be specified by the corporation in the notice
pursuant to Section 13.22(b)(2)(iv))

[Effective date + 70 days]

4.1 — Upon delivery of appraisal form to the corporation, the Section 13.23(c)
shareholder loses all rights as a shareholder.

Date the shareholder returns the form
[Effective date + 70 days]

! These steps are as applied to a merger that requires shareholder approval under Section 11.02(a)(1) of the Model Act (domestic corporation mergers).
Other corporate actions triggering appraisal could have slight differences. For example, if a share exchange was the second step of a two-step transaction
under Section 11.04(j), the notice in Step 1 would be included in the offer to purchase. If the transaction was a parent/subsidiary merger under Section
11.05, the notice of intent in Step 2 is not required. If the corporation delayed the initial payment in Step 5 because of a shareholder’s after-acquired
shares under Section 13.25 or gave notice under Section 13.24(d) of the corporation’s determination that the share was not entitled to assert appraisal or to
payment, there would be additional notices between the corporation and the shareholder.

2 Bracketed lan%e represents the latest date upon which the applicable deadline or event may occur.




MBCA NEWSLETTER

4.2 — A shareholder who submitted an appraisal form may
nevertheless withdraw from the appraisal process as a matter of
right upon notice to the corporation of such withdrawal.

Withdrawal must occur before the withdrawal deadline stated
in the corporation’s appraisal notice — i.e., 20 days after the
deadline by which the appraisal form must be returned to the
corporation (the date specified by the corporation in Step 4)
[Effective date + 90 days]

Winter 2025

Sections 13.23(b) & 13.22(b)(2)(Vv)

4.3 — After the deadline in Step 4.2 has passed, a shareholder
may only withdraw from the appraisal process with (i) written
consent of the corporation or (ii) leave of court for good cause
shown.

20 days after the deadline by which the appraisal form must be
returned to the corporation (the date specified by the
corporation in Step 4)

[Effective date + 90 days]

Section 13.23(b)

5 — Except as provided in Section 13.25 (after-acquired shares)
and Section 13.24(c) (shares the corporation determines are not
entitled to assert appraisal rights or to receive payment for some
or all of its shares), the corporation (i) pays to all shareholders
who returned the appraisal form and required certificates and
evidence by the deadline the amount in cash it estimates as fair
value of the shares for which they are entitled to receive payment
and (ii) provides the notice in Section 13.24(b) regarding further
shareholder rights, attaches financial information, etc.

Within 30 days after the deadline for the appraisal form to be
returned to the corporation
[Effective date + 100 days]

Sections 13.24 & 13.25

6 — Any shareholder who is dissatisfied with the payment under
Section 13.24 (Step 5) or the corporation’s estimate of fair value
for after-acquired shares under Section 13.25 must notify the
corporation of its estimate of fair value and demand payment of
that amount.? A shareholder who does not notify the corporation
and demand a higher fair value is deemed to have accepted the
payment under Section 13.24 and/or the corporation’s estimate
of fair value under Section 13.25 for all of those shares.

Within 30 days after the date the corporation is required to
make payment under Sectionl3.24 and make an offer for after-
acquired shares under Section 13.25
[Effective date + 130 days]

Section 13.26

3 The corporation’s per share payment under Section 13.24 and its estimate of fair value under Section 13.25 must be the same amount, and the
shareholder must accept or reject both. A shareholder cannot accept the payment for shares under Section 13.24 but reject the fair value estimate per

Section 13.25 for after-acquired shares. See MODEL ACT § 13.26 (2024).
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7 — If there are (i) unsettled demands for a higher payment or (ii) Section 13.30
objections to the determination that a shareholder is not entitled
to demand appraisal or receive payment, the corporation must
commence an appraisal proceeding in the appropriate court.

Within 60 days after shareholder would have been required to
demand payment under section 13.26(a) or (c)
[Effective date + 190 days]*

4 Note, the total time frame could be shortened if, for example, the corporation issued the appraisal notice and form (Step 3) on the effective date of the
corporate action, set the return time for the form (Step 4) at 40 days rather than 60 days, and then commenced the court proceeding (Step 7) before the
expiration of the 60-day limit.
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FroM THE CHAIR

We are pleased to send you this issue of the MBCA Newsletter, which includes two excellent and timely articles about important corporate
law developments. The first article is by Professor Megan Shaner on the recent officer exculpation amendments to the MBCA. The other
article is by Stan Keller discussing the recent Delaware decisions in West Palm Beach Firefighters’ Pension Fund v. Moelis & Co. and two
subsequent decisions dealing with the validity of governance provisions in stockholder agreements and in Sjunde AP-fonden v. Activision
Blizzard, Inc. addressing compliance with the statutory requirements for approving a merger. Those holdings in those decisions were
addressed by subsequent amendments to the DGCL, which are discussed in Stan’ article along with the possible implications of the
decisions for the MBCA.

Recent Developments. The Committee has adopted several significant amendments to the MBCA since our last issue of the MBCA
Newsletter:

*  Amendments to Section 2.02 — Officer Exculpation. At its April meeting, the Committee approved on the third and final reading
proposed amendments to Section 2.02 authorizing charter provisions that exculpate officers for monetary damages for breach of their
fiduciary duties. The amendments will appear in the next issue of The Business Lawyer and will be available contemporaneously on
the MBCA Resource Center website. The amendments permit a corporation to include in its articles of incorporation a provision
limiting or eliminating the monetary liability of certain corporate officers in generally the same manner as directors may be exculpated,
except that the amendments do not permit officers to be exculpated for any claim by or in the right of the corporation, including any
derivative proceeding. The amendments provide a default list of the “officers” who may be exculpated and allow the board of directors
to expand the list of exculpated officers beyond those identified by statute. If the board expands the list of exculpated officers, it may
later withdraw that protection as long as it is not retroactive with respect to any acts or omissions by the officer occurring before its
adoption. There undoubtedly are many ways that states could approach officer exculpation, but I believe the Committee’s decision
reflects a measured approach that took into account various policy considerations.

*  Proposed Amendments to Chapter 13 — Appraisal Rights. The Appraisal Remedies Task Force has completed an extensive, multi-
year review of Chapter 13, and its proposed amendments were approved by the Committee on second reading at its June meeting.
The proposed amendments will appear in an upcoming issue of The Business Lawyer and will be available contemporaneously on
the MBCA Resource Center. The Task Force evaluated whether appraisal remains necessary in every circumstance for which it has
historically been provided and determined that for private corporations the existing statute was somewhat overbroad. It also sought to
improve the clarity of the definitions in the MBCA’s appraisal provisions, including the definition of an “interested transaction” and
related definitions. It did so by moving away from standards like materiality and creating bright-line tests providing greater certainty
about when appraisal rights are triggered in these cases. It also added additional specificity about the procedures for how appraisal
rights are asserted and clarified the broad authority of the court in appraisal cases.

*  Dissolution. The Dissolution Task Force has been meeting for over a year to review the dissolution provisions of the MBCA. Among
other things, this Task Force is considering ways in which the MBCA might clarify the process for court-supervised dissolutions and
address the standards of liability of directors and shareholders for distributions made in dissolution where the reserves prove to be
inadequate. The Task Force is also reviewing the time period in which claims can be presented before they are barred.
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I am also very pleased to report that we have formally launched the Model Business Corporation Act (MBCA) Resource Center. The Resource
Center provides easy public access to the current version of the MBCA in a downloadable, searchable format and offers various other
resource materials related to the MBCA. The Resource Center is designed as the first stop for anyone seeking information on the current

or previous versions of the MBCA and is a valuable resource for state bar committees, legislators, academics, and others working on state
corporate statutes. Please take a few minutes to check it out and let us know if you have any comments or suggestions. For example, the
Resource Center includes a map showing the jurisdictions that have enacted the MBCA and an “Enactment Toolkit” to assist jurisdictions
seeking to adopt the current version of the MBCA or otherwise update their corporate statutes. It also has historical and other educational
materials and a curated bibliography of law review articles on the MBCA since its adoption nearly 75 years ago as well as various white

papers produced by the Committee.

We have a busy year coming up with the publication of a new edition of the Corporate Directors’ Guidebook and an article recognizing the
75" Anniversary of the promulgation of the MBCA in 1950. Also, the Committee will be considering the issues raised by the Moelis and
Activision decisions referred to above and whether they warrant any changes in the MBCA. Finally, we are working to develop model
articles of incorporation and bylaws for private corporations based on the MBCA, which will be available on the MBCA Resource Center
and will hopefully serve as a springboard for updating the ABAs Public Company Organizational Documents, Model Forms and Commentary

last published in 2009.

As always, please let us know if you are aware of any corporate law issues that would be of interest to the Committee. We depend on our
alumni and state liaisons to help identify cases and issues that may impact the MBCA.

Sincerely,

2~

Steven M. Haas
Hunton Andrews Kurth LLP
Chair

AMENDMENTS TO THE MODEL BUSINESS CORPORATION ACT
PERMITTING OFFICER EXCULPATION

By Megan Wischmeier Shaner

Professor Shaner is the Kenneth E. McAfee Centennial Chair
in Law, President’s Associates Presidential Professor of Law,
University of Oklahoma College of Law. The views expressed in
this article are solely those of the author and not the University
of Oklahoma College of Law. No legal advice is being given in
this article.

On April 5, 2024, the ABA’s Corporate Laws Committee
approved amendments to Section 2.02 of the Model Business
Corporation Act (the “MBCA”) that permit a corporation to
include in its articles of incorporation a provision limiting or
eliminating the monetary liability of certain corporate officers.!
Prior to the amendments, the articles of incorporation could
only provide exculpatory protection to directors. As discussed in
this article, the officer exculpation now permitted under Section
2.02 is similar to the director exculpation already authorized by
that section. New to the MBCA is a definition of the “officers”
that may be exculpated. In defining “officer”, the amendments
reinforce freedom of contract principles by providing a default

list of the “officers” who may be exculpated while also allowing
corporations to expand or contract that definition as needed.

Similar in nature to Delaware’s officer exculpation statute, the
MBCA’s amendments provide a complementary template for
jurisdictions that are considering amending their corporate code
to provide exculpatory protection to officers.

BACKGROUND

For over three decades, the MBCA has authorized corporations
to include a provision in their articles of incorporation that limits
or eliminates, with certain exceptions, the monetary liability of
directors to the corporation and its shareholders.” Commonly
referred to as an exculpatory provision, it has protected directors
from personal liability for monetary damages for breaches

of the duty of care. Today, all states provide for some form of
director exculpation in their corporate code. These statutes
follow three different approaches - charter option statutes,
self-executing statutes, and cap on money damages statutes or
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some combination thereof.? Section 2.02(b)(4) of the MBCA is
a charter option statute, which permits corporations to adopt a
charter provision that now provides for the exculpation of both
directors and designated officers.*

At the time director exculpation statutes were initially being
adopted, limiting the liability of directors was viewed as vital

to addressing a perceived director shortage resulting from

the D&O insurance crisis and the Delaware Supreme Court’s
groundbreaking decision in Smith v. Van Gorkom.’ Similar
protection for officers, on the other hand, was generally viewed
as unnecessary and their inclusion in exculpation amendments
was ultimately rejected in most states.® Until recently, the topic
of officer exculpation has remained largely dormant. Several
recent developments surrounding officer liability, however, have
led to renewed interest in exculpating senior management in a
manner similar to that which exists for directors. First, Delaware
amended its long-arm statute in 2003 to cover senior executive
officers of Delaware corporations.” Second, the Delaware
Supreme Court, in its 2009 Gantler v. Stephens decision, held that
officers owe the same fiduciary duties as directors.® Finally, in
response to several opinions from the Delaware courts clarifying
the ability of shareholders to challenge merger transactions,
officers are being named as defendants in M&A litigation with
increasing frequency.’ Due to the lack of exculpatory protection,
disclosure claims against officers in these lawsuits were allowed
to survive while those same claims against corporate directors
were dismissed based on exculpation provisions in the charter.?
In response to those developments, the Delaware legislature
amended its corporate code in 2022 to permit exculpation

of certain senior executive officers. Under the amendments,
exculpated officers largely enjoy the same protection as directors
with the exception that officers cannot be exculpated from
derivative claims or claims brought by the corporation.!

As was the case with the adoption of director exculpation, the
Corporate Laws Committee watched these developments and
considered whether, and how, to amend the MBCA to provide
for officer exculpation.'? Earlier this year, the Committee
adopted amendments to Section 2.02 permitting the articles of
incorporation to include a provision exculpating certain officers.

THE MBCA AMENDMENTS

As amended, Section 2.02(b)(4) authorizes a provision to be
included in the articles of incorporation that limits or eliminates
monetary liability for specified officers. In general, the protection
afforded to officers under a Section 2.02 exculpation provision

is similar to that which the MBCA already allows for directors.
Like directors, officers may not be relieved of personal liability

for (i) financial benefits received to which the officer is not
entitled; (ii) any act or omission which intentionally inflicts
harm on the corporation or its shareholders; or (iii) any act or
omission which is an intentional violation of criminal law. In
addition to these carveouts, officers (but not directors), may not
be exculpated for any claim by or in the right of the corporation
(e.g., derivative proceedings). Essentially, under the amendments,
a provision in the articles of incorporation may exculpate certain
officers for breaches of the duty of care in direct claims brought
by shareholders (which includes class actions), but not for
claims brought by the corporation or in a shareholder derivative
proceeding.

In connection with the exculpation amendments, a new
subsection (f) was added to Section 2.02 that defines “officer”.
This new definition applies only to the use of “officer” in Section
2.02(b)(4)’s exculpation and not to the use of “officer” elsewhere
in the MBCA." The definition has three components to it. First,
subsection (f) provides a statutory list of executive officers

who are covered by default in an exculpatory provision: chief
executive officer, president, chief operating officer, chief financial
officer, chief legal officer, secretary, controller, treasurer, and chief
accounting officer."* Second, consistent with freedom of contract
principles, subsection (f) allows the articles of incorporation

to expand or contract the default list of enumerated officers

or specify a procedure for doing so." Third, unless otherwise
provided in the articles of incorporation, the board of directors
may, by way of resolution, exculpate other officers beyond

those listed in the articles. The board may not, however, alter

the exculpatory protection provided to the officers listed in the
articles without amending that document. Thus, the MBCA
allows a board of directors to tailor the definition of “officers”
for exculpatory purposes to the specific needs of the corporation
as they may vary from time to time, unlike the Delaware statute
which defines the term “officer” in the statute itself.

COMPARISON TO DELAWARE

The MBCA and Delaware’s General Corporation Law serve as
the two principal blueprints for state corporate codes. In the
case of officer exculpation, Delaware amended its statute two
years prior to the final adoption of the MBCA’s amendments.
Overall, Delaware and the MBCA provide similar exculpation
protection to officers. One particular area of divergence, however,
is the exact language used for the carve-outs for non-exculpable
liability.'s Identical to the carve-outs for director exculpation,
the MBCA provides greater clarity than the Delaware statute
through its use of more concrete and narrower exclusions. For
example, contrary to Delaware’s statute, the MBCA’s exclusions
avoid references to the “duty of loyalty” and “good faith” as bases
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for exclusion from exculpation, instead excluding “intentional
infliction[s] of harm on the corporation or the shareholders”
and “intentional violation[s] of criminal law”."” Likewise, the
MBCA carves-out a narrower set of “financial benefits” to which
a director or officer is not entitled as opposed to Delaware’s

“improper personal benefit!®

Another difference in the two statutes relates to the definition
of the “officers” who can be exculpated. Delaware’s statute relies
upon the definition of “officer” found in its long-arm statute"
while the MBCA has its own definition in the statute. Both
Delaware and the MBCA identify the same list of executive
officers to be included in the definition of “officer”. After the
initial enumerated list of executive officers, Delaware looks to
Securities and Exchange Commission filings and an individual’s
consent to jurisdiction as the criteria for determining who is an
“officer”** The MBCA, on the other hand, provides corporations
with more flexibility to individually tailor inclusion in the
“officer” definition through specific enumeration in the articles
or, alternatively, by a board resolution. By authorizing officer
exculpation by a board resolution, the MBCA’s definition allows
a board to be nimble in addressing officer exculpation on a case-
by-case basis, when and if the need arises, without having to
pursue the formal process of amending the corporation’s articles.

OFFICER EXCULPATION TRENDS

Corporate Charter Amendment Trends

Under both the MBCA and the Delaware amendments, an
exculpation provision for officers must be set forth in the
corporations charter. For existing corporations this means
amending the charter through a statutorily required process
that includes approval of the amendment by the board and the
shareholders. * For publicly traded corporations this also means
satistying federal securities laws requirements such as disclosures
in a proxy statement. While the MBCA’s amendments are too
new to have been adopted in more than one MBCA jurisdiction
and thus there are no statistics for corporate adoptions in those
states, there is a growing body of data on adoption rates by
Delaware corporations.

1 See Corporate Laws Comm., Changes in the Model Business Corporation Act—
Proposed Amendments to Section 2.02 Relating to Officer Exculpation, 79 BUS.
LAW. 801 (2024) (notice of approval on third and final reading); Corporate
Laws Comm., Changes in the Model Business Corporation Act—Proposed
Amendments to Section 2.02 Relating to Officer Exculpation, 79 BUS. LAW. 125
(2023-24) (notice of approval on second reading), available at https://www.

americanbar.org/content/dam/aba/administrative/business law/mbca-re-

source-center-page-documents/report-changes-mbca-202-202402.pdf. See
generally, MODEL BUSINESS CORPORATION ACT RESOURCE CENTER,

which includes the current and previous versions of the MBCA with the
Official Comments, reports of the Corporate Laws Committee on proposed
and adopted amendments of the MBCA and other MBCA resource materials,
available at https://www.americanbar.org/groups/business law/resources/
model-business-corporation-act.

Since Delaware’s adoption of its officer exculpation amendments
there has been a modest, but continually growing, number of
public companies that have amended their charters. Overall,
commentators have observed that these amendments are being
approved by shareholders, with only a handful of proposed officer
exculpation amendments failing due to shareholder turnout and
a two-thirds supermajority vote standard for approval.? To date,
most of the officer exculpation amendments have been proposed
at small-cap companies (under $2 billion market cap) and mid-
cap companies ($2-$10 billion market cap).”? Commentators
predict an increase in the number of large-cap companies (over
$10 billion market cap) and dual class companies proposing
officer exculpation amendments to their charters moving forward
in light of three developments: (i) the clarification by Delaware
courts that such amendments do not require a separate class vote
of non-voting shares for approval;* (ii) the relative success in
approving these amendments at smaller companies;* and (iii)

the limited impact that negative proxy advisor recommendations
have had on the approval of such amendments.?

State Statute Adoption Trends

Prior to Delaware’s amendment of its corporate code to provide
for officer exculpation only seven states had such a statutory
provision.” Around the same time that Delaware adopted its
amendments Pennsylvania amended its corporate statute to limit
officer liability.”® Since that time, a number of additional states
have amended or are considering amending their corporate
codes to provide for officer exculpation. Both Oklahoma and
Alabama have recently adopted officer exculpation amendments.
The Oklahoma amendments are nearly identical to the language
in the Delaware’s statute® while Alabama, which is an MBCA
state, has adopted an amendment that is based on the MBCA
language.”® As of the writing of this article, it remains to be seen
how quickly other states will amend their corporate statutes to
provide for officer exculpation as well as whether the MBCA’s or
Delawares statutory language will serve as the prevailing model.*
Nevertheless, the adoption of the MBCA amendments as well as
the increasing frequency and success of Delaware corporations in
adopting officer exculpation charter amendments will likely spur
calls for more jurisdictions to consider such changes.

2 See MODEL BUS. CORP. ACT § 2.04(b)(4) (1990); Corporate Laws Comm.,
Changes in the Revised Model Business Corporation Act—Amendment Pertain-
ing to the Liability of Directors, 45 BUS. LAW. 695 (1990) (notice of approval
on second reading). The director liability amendments were approved by the
Corporate Laws Committee on the third and final reading on June 16, 1990.
Corporate Laws Comm., Changes in the Revised Model Business Corporation
Act—Amendment Pertaining to Liability of Directors, 46 BUS. LAW. 319 (1990).
See Corporate Laws Comm., 45 BUS. LAW. at 696 (1990).

4 Delaware’s approach to director exculpation is also a charter option statute.
Thirty-one states have adopted the charter option approach to exculpation. See
Bryn R. Vaaler, 2.02(b)(4) or Not 2.02(b)(4): That is the Question, 74 LAW &
CONTEMP. PROBS. 79, 82 n.19 (2011).

5 488 A.2d 858 (Del. 1985). See John Mark Zeberkiewicz & Robert B. Greco,
Amendments to the DGCL Permit Officer Exculpation, INSIGHTS, Vol. 36, No.
10 (Oct. 2022).
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It is clear that the decision to omit officers from early exculpation statutes

was a deliberate one in Delaware and the MBCA. See LEWIS S. BLACK, JR.

& A. GILCHRIST SPARKS, III, ANALYSIS OF THE 1986 AMENDMENTS
TO THE DELAWARE CORPORATION LAW at 312 (Prentice Hall 1986)
(explaining the rationale for the exclusion of officers in the adoption of Section
102(b)(7)), available at https://www.law.upenn.edu/live/files/6618-1986-
dgcl-article; Corporate Laws Comm., 45 BUS. LAW. at 700 (1990) (explaining
the rationale for the decision to omit officers from the MBCA' original
exculpation provision). It is less clear, however, that other jurisdictions
approached the officer liability level of analysis when adopting their director
exculpation statutes. See Dennis R. Honabach, Smith v. Van Gorkom:
Managerial Liability and Exculpatory Clauses—A Proposal to Fill the Gap of the
Missing Officer Protection, 45 WASHBURN L.J. 307 (2006).

See 10 DEL. C. § 3114 (2003); Delaware Division of Corporations,
Amendments to Corporate Law 2003 (June 30, 2003) (describing the

rationale for the amendment), available at https://corp.delaware.gov/
decodeamend/2003amend/.

965 A.2d 695, 708-09 (Del. 2009).

See Zeberkiewicz & Greco, supra note 5 (summarizing the case law
developments that led to the officer exculpation amendments).

See, e.g., Morrison v. Berry, 2019 WL 7369431 (Del. Ch. Dec. 31, 2019). In
Morrison the court noted that while the disclosure claims against the officers
survived a motion to dismiss, an ultimate finding of liability for breach of the
duty of care in making the disclosures would be unlikely. Id. at *24.

See 8 DEL. C. § 102(b)(7) (2022).

See James J. Hanks, Jr. & Larry P. Scriggins, Protecting Directors and Officers
from Liability-the Influence of the Model Business Corporation Act, 56 BUS.
LAW. 3, 25 (2000) (describing the history of the MBCA's director exculpation
statute).

See MODEL BUS. CORP. ACT § 2.02, cmt 3.E. (2024), available at https://
www.americanbar.org/content/dam/aba/administrative/business law/
corplaws/mbca-202404.pdf.

In addition, “[t]he use of ‘chief” in the enumerated list of officers is intended to
capture the principal officer, appointed or elected in accordance with section
8.40, performing the functions of such office irrespective of that officer’s title”
Id.

The ability to expand or contract the statutory default list of officers by a
provision in the articles is implied in the language of subsection (f) - “unless
the articles of incorporation otherwise provide” MODEL BUS. CORP.

ACT § 2.02 (2024), available at https://www.americanbar.org/content/dam/
aba/administrative/business_law/corplaws/mbca-202404.pdf. The Official
Comment to Section 2.02 confirms this reading of the statute. See id. at cmt
3.E. (“That definition includes any individual identified in the enumerated list
of officers, although the articles of incorporation may expand or contract this
list or specify a procedure for doing so0”).

For a comparison of the language in the MBCA’s and Delaware’s exculpation
statutes, see the MODEL BUS. CORP. ACT ANN,, § 2.02, p. 2-29 - 2-30 (5th
ed. 2020); Vaaler, supra note 4, at 82-83.

See MODEL BUS. CORP. ACT § 2.02, cmt L. (2013), available at https://www.
americanbar.org/content/dam/aba/administrative/business law/corplaws/
mbca-2013.pdf; Vaaler, supra note 4, at 83; Hanks & Scriggins, supra note 12,
at 28 (“By focusing on receipt of an improper financial benefit and intentional
infliction of harm, section 2.02(b)(4) avoids many of the interpretive questions
surrounding the definition of a breach of the duty of loyalty”).

See MODEL BUS. CORP. ACT § 2.02, cmt 3.E. (2024) (stating that the “benefit
must be financial rather than in less easily measured and more conjectural
forms, such as business goodwill, personal reputation, or social ingratiation.”),
available at https://www.americanbar.org/content/dam/aba/administrative/
business law/corplaws/mbca-202404.pdf.

See 8 DEL. C. § 102(b)(7) (2022) (“All references in this paragraph (b)(7) to

an officer shall mean only a person who at the time of an act or omission as to
which liability is asserted is deemed to have consented to service by the deliv-
ery of process to the registered agent of the corporation pursuant to § 3114(b)
of Title 10 (for purposes of this sentence only, treating residents of this State as
if they were nonresidents to apply § 3114(b) of Title 10 to this sentence.”); 10
DEL. C. § 3114(b) (defining “officer” as “. . . an officer of the corporation who
(i) is or was the president, chief executive officer, chief operating officer, chief
financial officer, chief legal officer, controller, treasurer or chief accounting
officer of the corporation at any time during the course of conduct alleged in
the action or proceeding to be wrongful; (ii) is or was identified in the corpora-
tion’s public filings with the United States Securities and Exchange Commis-
sion because such person is or was 1 of the most highly compensated executive
officers of the corporation at any time during the course of conduct alleged in
the action or proceeding to be wrongful; or (iii) has, by written agreement with
the corporation, consented to be identified as an officer for purposes of this
section.”).
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Id.

See 8 DEL. C. § 242(b); MODEL BUS. CORP. ACT § 10.03 (2024). For
companies that are contemplating going public, these entities can incorporate
an officer exculpation provision in the amended charter adopted in connection
with the IPO or spin-oft transaction.

See Andrew J. Noreuil, et al., Recent Developments in Delaware Officer
Exculpation Charter Amendments, MAYER BROWN ALERT (Feb. 6, 2024)
(reporting proposal and adoption rates as of the end of January 2024 for
Delaware public companies included in any of the major indices), available at
https://www.mayerbrown.com/en/insights/publications/2024/02/recent-
developments-in-delaware-officer-exculpation-charter-amendments. See
also Douglas K. Schnell, et al., Lessons from the 2023 Proxy Season: Advance
Notice Bylaws and Officer Exculpation, HARV. L. SCHL. FORUM ON CORP.
GOV. (Sept. 5, 2023) (reporting on proposal and adoption rates as of July 24,
2023, for Delaware technology companies in the Lonegan Silicon Valley 150),
available at https://corpgov.law.harvard.edu/2023/09/05/lessons-from-
the-2023-proxy-season-advance-notice-bylaws-and-officer-exculpation/;
Melissa Sawyer, et al., Lessons from the 2023 Proxy Season, SULLIVAN &
CROMWELL ALERT (Sept. 14, 2023) (reporting on proposal and adoption
rates for meetings through H1 2023 at U.S. public companies), available at
https://www.sullcrom.com/SullivanCromwell/ Assets/PDFs/General/2023-
Proxy-Season-Webinar-Lessons-from-the-2023-Proxy-Season.pdf.
Noreuil, et al., supra note 22.

See In re Fox Corp./Snap Inc. Section 242 Litigation, C.A. Nos. 2022-1007, 2022-
1032, 120 (Del. Jan. 17, 2024).

See Noreuil, et al., supra note 22.

Id. See generally, Glass, Lewis & Co., UNITED STATES 2024 BENCHMARK
POLICY GUIDELINES at 75 (recommending voting against proposals
eliminating monetary liability for certain officers, unless compelling rationale
for the adoption is provided by the board, and the provision is reasonable),
available at https://www.glasslewis.com/wp-content/uploads/2023/11/2024-
US-Benchmark-Policy-Guidelines-Glass-Lewis.pdf; Institutional
Shareholder Services, UNITED STATES PROXY VOTING GUIDELINES,
BENCHMARK POLICY RECOMMENDATIONS at 25 (January 2024)
(recommending a case-by-case consideration of the stated rationale and
identifying a number of factors to be considered), available at https://www.
issgovernance.com/file/policy/active/americas/US-Voting-Guidelines.pdf.
Those states are Louisiana, Maryland, Nevada, New Hampshire, New Jersey,
Utah, and Virginia. In its Principles of Corporate Governance, the American
Law Institute also recommended allowing a corporation’s charter to exculpate
a director or officer. See PRINCIPLES OF CORPORATE GOVERNANCE:
ANALYSIS AND RECOMMENDATIONS §$ 7.19-7.20 (1994).

See 15 PA. C.S.A. § 1735 (amended on November 3, 2022; effective January 2,
2023). The Pennsylvania statute differs in several aspects from the Delaware
exculpation provision (e.g., the limitation on liability in Pennsylvania can be in
a shareholder-adopted bylaw as opposed to the charter).

See 2024 OKLA. SESS. LAW SERV. CH. 120, Section 10 (S.B. 620) (2024). The
Oklahoma amendments differ from Delaware and the MBCA in that they do
not define “officer” for purposes of the exculpation statute.

See ALA. CODE § 10A- 2A-2.02 (amended May 17, 2024, effective Aug. 1,
2024).

See Vaaler, supra note 4, at 82 (describing adoption trends for director
exculpation statutes). Of note, 36 jurisdictions have corporate codes based
on the MBCA, and it is reasonable to expect that they will adopt the MBCA’s
officer exculpation language as they update their corporation codes over time
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RECENT DECISIONS RELEVANT TO THE MBCA - PART 4

By Stanley Keller

Stanley Keller is a senior partner of Locke Lord LLP in its
Boston, Massachusetts office. The views expressed in this article
are solely those of the author and not his law firm or clients. No
legal advice is being given in this article.

This article continues our series of articles on recent decisions
that are relevant to the Model Business Corporation Act (the
“MBCA”). These include several Delaware decisions addressing (i)
the validity of governance provisions in agreements and (ii) the
requirements for board of directors and stockholder approvals of
merger agreements. In addition, this article describes legislation
recently enacted in Delaware dealing with a number of the issues
raised by these decisions.

VALIDITY OF GOVERNANCE PROVISIONS IN AGREEMENTS
Delaware Decisions
Moelis Decision

In West Palm Beach Firefighters’ Pension Fund v. Moelis &
Company, 311 A.3d 809 (Del. Ch. 2024),"' the Delaware Court
of Chancery held that certain pre-approval rights and board
and committee composition provisions in a stockholder
agreement entered into by the corporation with its controlling
stockholder in anticipation of an initial public offering by the
corporation were facially invalid under Section 141(a) of the
Delaware General Corporation Law (the “DGCL”), which
provides that the “business and affairs of every corporation .
.. shall be managed by or under the direction of the board of
directors, except as may be otherwise provided in [the DGCL]
or the certificate of incorporation.” The Court held that those
provisions infringed on the power of the board to manage the
corporation’s affairs under the DGCLs board-centric model of
corporate governance.

The challenged stockholder agreement required the
corporation to obtain the stockholder’s approval before
taking various corporate actions and granted the stockholder
extensive rights designed to ensure that he could elect a
majority of the directors and required that the composition
of board committees must be proportionate to the number
of the stockholder’s designees on the board. While the

Court characterized the agreement as a “new-wave”
stockholder agreement, rights of this kind are often found

in agreements entered into in connection with debt and
equity financings (including venture capital and private
equity investments) and other commercial arrangements, as
well as in settlement agreements with activists. The Moelis
decision raises significant questions regarding the validity
of these provisions when they are included in this kind of
agreement. Because the decision is likely to be appealed, it
may not be the last word from the Delaware courts on these
issues.

The Court held that the pre-approval requirements in the
Moelis agreement, viewed collectively, and some of the
stockholder’s rights involving the composition of the board
and its committees were facially invalid under Section
141(a). In addition, the Court held that the provisions
related to the composition of board committees were also
invalid under Section 141(c)(2), which vests the board
with the authority to designate committees. The Court
noted that most of the invalidated provisions (but not those
relating to the composition of board committees or that are
inconsistent with a mandatory feature of the DGCL) would
have been valid if they had been included in the certificate
of incorporation. This could have been accomplished by
either (i) including them expressly in the certificate or

by incorporating them by reference to an agreement as
permitted by Section 102(d) regarding reference to extrinsic
facts, or (ii) if the board is authorized to create new classes
or series of stock (“blank check” authority), including
them in a certificate of designation and issuing a single
“golden” preferred share. An amendment of the certificate
of incorporation would, of course, require stockholder
approval, but a new class or series of stock could be created
by the board alone if it has blank check authority.

The Court noted that, although Delaware is a contractarian
state that favors private ordering, the ability to do so

is subject to the limitations of the DGCL. The Court
emphasized the need to differentiate between an agreement
creating an internal governance arrangement and an
external commercial contract that constrains board actions,
like a credit agreement with restrictive covenants or an
exclusive supply contract, while it also recognized the
challenge in differentiating between the two. The Court
identified several factors that indicate that an agreement
creates an “internal governance” arrangement, including
whether it arose out of an obvious commercial exchange
and whether the purpose of the restrictions was to allocate
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governance rights. However, the Court did not specify how
those factors should be weighted, other than that all of them
are matters of degree and none are essential. It then indicated
that once a contractual provision appears to be part of the
corporation’ internal governance arrangements, a court must
assess whether the provision prevents or limits in a substantial
way the ability of the directors to use their own best judgment
and make decisions in managing the corporations affairs.
Applying these standards, the Court had no problem
concluding that the Moelis stockholder agreement involved
an internal governance arrangement that was not tied to

any underlying commercial transaction and finding that

most of its provisions violated Section 141 and were invalid.
The Court found, however, that several provisions in the
agreement that related to the rights of the stockholder to
nominate board members and for the corporation to use its
best efforts to cause them to be elected were valid.

Wagner Decision

Following the Moelis decision, the Court of Chancery, in
Wagner v. BRP Group, Inc., 2024 WL 2741191 (Del. Ch.
May 28, 2024), found invalid provisions in another pre-IPO
stockholder agreement, as it was initially executed, that
required pre-approval by the controlling stockholder of (i)
any significant decision regarding a senior officer because

it contravened Section 141(a) and Sections 142(b) and (e),
(ii) any charter amendment because it contravened Sections
141(a) and 242, and (iii) certain significant transactions,
most involving the corporation’s sole operating subsidiary,
because it violated Section 141(a). Wagner differed from
Moelis, however, because following the filing of the

lawsuit, the parties modified the challenged stockholder
agreement to provide that the stockholder would approve
any action that a committee of the independent directors
unanimously determined in good faith was in the best
interest of the corporation. The Court considered the

effect of the modification on the validity of the governance
provisions. Although it recognized that the unanimity
requirement permitted any one committee member to block
a determination, since the DGCL permits bylaws to establish
procedural limitations, like high vote and even unanimity
requirements for a corporate action,? the Court held that
the committee mechanism was sufficient to overcome the
invalidity under Section 141(a), but not the invalidity of the
senior officer provision under Section 142 or the pre-approval
requirement for charter amendments under Section 242.

N-able Decision

After the legislation described below was enacted and

before it became effective, the Court of Chancery decided
Seavitt v. N-able, Inc., 2024 WL 3534476 (Del. Ch. July 25,
2024), which involved similar issues as Moelis and Wagner
regarding the validity of a pre-IPO stockholder agreement
with controlling stockholders that contained pre-approval
covenants and board and committee composition and
director removal provisions. Like Moelis and Wagner,

the Court found many of the provisions facially invalid in
violation of the DGCL, an issue that was not resolved by

the legislation because agreements subject to litigation at

the legislation’s effective date were excluded from coverage
under the legislation. As a harbinger of issues that can arise
under the new legislation, the Court suggested that provisions
in a stockholder agreement modifying the requirement

for stockholder approval under the DGCL or permitting
identified stockholders to remove directors might not be valid
under the legislation because those provisions would not have
been permissible in the certificate of incorporation.

Unlike in Moelis and Wagner, some of the provisions in the
N-able certificate of incorporation stated that they are “subject
to” the stockholder agreement. That raised the issue whether
(as characterized by the Court) “this laconic prepositional
phrase” effectively incorporates the stockholder agreement
into the charter by reference under Section 102(d) of the
DGCL. Not surprisingly in view of this characterization, the
Court held that the reference was not sufficient to incorporate
the agreement into the charter and, moreover, indicated that
a private agreement cannot be incorporated into a charter,
which is a foundational public document, noting that the
statute only authorizes incorporation of “facts ascertainable”
outside the charter.’

Delaware Legislation

In response to the uncertainties created by the Moelis decision,
legislation has been enacted in Delaware to add a new clause
(18) to Section 122 of the DGCL to give corporations the power,
notwithstanding Section 141(a), to enter into governance
agreements, like the ones in Moelis, Wagner and N-able, that
include approval rights and board composition provisions that
otherwise could be included in the certificate of incorporation.*
The legislation, which encountered some criticism, principally
from academics and some in the Delaware judiciary, became
effective on August 1, 2024, and applies retroactively except to
litigation begun before that date. Section 122(18) eliminates some
of the uncertainties for Delaware corporations arising from the
Moelis, Wagner and N-able decisions, but interpretive issues

in applying the new provision, such as the scope of agreements
authorized under it and how those agreements mesh with
fiduciary duties, will need to be considered.
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RELEVANCE FOR THE MBCA

Although the Moelis, Wagner and N-able decisions apply to
Delaware corporations, their reasoning could be applied to
business corporations formed in other jurisdictions that have
provisions similar to Section 141, such as Section 8.01 of the
MBCA. Whether other states will follow the reasoning in the
Moelis, Wagner and N-able decisions is not certain. Unlike
Delaware, many state corporation statutes, such as those based on
the MBCA, expressly permit stockholder agreements, in addition
to provisions in the charter, to vary the director management
norm. Typically, however, the stockholder agreements authorized
by a statute like Section 7.32(b) of the MBCA require that all
stockholders be a party to the agreement.” Some jurisdictions,
including Delaware, have close corporation provisions that
permit stockholder agreements. A court might read these
provisions to exclude stockholder agreements among less than all
of the stockholders as permitted vehicles for varying the director
management norm and, if so, the issues raised by Moelis, Wagner
and N-able could be even more difficult in those jurisdictions.
On the other hand, a court could preferably read these provisions
as non-exclusive for these purposes. The ABA Corporate Laws
Committee is currently considering how; if at all, to respond

to the Moelis, Wagner and N-able decisions and the recent
Delaware legislation.

In deciding whether governance provisions that do not have the
benefit of the Delaware legislation may be validly included in an
agreement, practitioners should consider whether the provisions
limit the authority and exercise of discretion by the board of
directors. In the case of an agreement with these limitations,
practitioners should then determine whether those provisions
are external commercial contractual arrangements or are internal
governance arrangements to be tested against the statutory
provisions like Section 141 of the DGCL and Section 8.01 of

the MBCA and other provisions of the applicable corporation
statute. The Court of Chancery distinguished traditional
commercial contracts from the agreements in Moelis, Wagner
and N-able, which were not tied to any underlying commercial
transaction and were designed to address corporate governance
in an extensive way, thus constituting an “internal governance”
arrangement. Accordingly, traditional commercial credit
agreements with institutional lenders and securities purchase
agreements with equity investors that contain customary
restrictive covenants associated with protecting the credit or

the investment should not be viewed as an internal governance
arrangement. The dividing line is not clear between these
customary agreements and agreements with extensive protective
and governance provisions that fall between these two.

Analyzing provisions implicated by the Moelis, Wagner and
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N-able decisions and giving legal opinions on the validity

of those provisions, especially outside of Delaware, may be
problematic and the need to do so should be weighed in the
context of the specific transaction. If practitioners are concerned
about the validity of provisions in an agreement, they could
redraft the provisions, for example by including a fiduciary duty
out® or similar exception, or they could include some or all of
the provisions in the charter, either through an amendment or, if
authorized, in a certificate of designation creating a new class or
series of stock that becomes part of the charter. Section 102(d)
of the DGCL permits certain provisions of the certificate of
incorporation to “be made dependent upon facts ascertainable
outside such instrument, provided that the manner in which
such facts shall operate upon such provision is clearly and
explicitly set forth therein” and Section 2.02(d) of the MBCA
permits such provisions to be “made dependent upon facts
objectively ascertainable outside the articles of incorporation” if
the requirements of Section 1.20(k) of the MBCA are met, one
of which authorizes reference to terms of an agreement to which
the corporation is a party.” Even when governance provisions
are included in a corporations charter, however, they still should
be analyzed to ensure that they are of a type permitted to be
included in the charter. For example, as noted above, limitations
on the board’s authority to designate committees under Section
141(c) can raise issues, as can provisions that are inconsistent
with a mandatory feature of the DGCL.

ACTIONS TO APPROVE MERGERS AND OTHER
FunDAMENTAL CHANGES

Delaware Decision

In Sjunde AP-fonden v. Activision Blizzard, Inc., 2024 WL
863290 (Del. Ch. Feb. 29, 2024) (corrected Mar. 19, 2024), the
Delaware Court of Chancery declined to grant a motion to
dismiss a complaint challenging the approval of a merger, which
serves as reminder to practitioners of the importance of strictly
following the requirements to approve a merger under Section
251 of the DGCL. These requirements relate to the need for a
sufficiently final merger agreement to be approved by the board
of directors and to the contents of the notice that must be sent to
the stockholders when soliciting their approval of the merger.

In Delaware an essentially final merger agreement must first be
approved by the board. The key question addressed by the Court
in Activision was what “essentially final” means. The plaintiff
argued for the execution version to be approved while the
defendants asked the Court to recognize the market practice of
submitting a draft or near-final form to the board for approval.
The Court held that, at least for purposes of dealing with the
motion to dismiss, in order to comply with Section 251(b) of
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the DGCL the board had to approve an essentially complete
version of the merger agreement. It then went on to conclude
that the plaintiff adequately pled that the merger agreement
approved by the board was not essentially complete because it
omitted the name of the company being acquired, the merger
consideration, a disclosure letter that qualified a number of
provisions of the agreement, the disclosure schedules called for
by the agreement, and the surviving corporation’s charter® and
because the board delegated a decision on the amount of the
dividends that the acquired company may pay prior to closing to
an ad hoc committee of the board. The defendants may be able to
establish at trial that the board had before it some of the omitted
information, such as the name of the company to be acquired
and the merger consideration. The Court recognized as an open
issue whether the disclosure schedules were essential, but the
Court’s decision indicates that a merger agreement that the board
approves, to be essentially complete, must be close to being the
execution version.

The Court then examined whether the information required
under Section 251(c) to be included in the notice of the
stockholder meeting was satisfied. It acknowledged that the
notice purported to provide a copy of the merger agreement by
referring to the exhibit to the accompanying proxy statement,
but the Court determined that the merger agreement provided
with the notice did not satisfy Section 251(b) because, among
other things, it omitted the surviving corporation’s charter.’ The
Court also ruled that the notice did not satisfy the alternative
permitted under Section 251(c) of containing a brief summary of
the merger agreement because, although the proxy statement sent
with the notice contained a summary of the merger agreement,
the proxy statement was not part of the notice."

Finally, the Court ruled that the board’s delegation to a
committee to finalize the provision of the merger agreement
permitting the payment of certain pre-closing dividends by the
target was invalid because under Section 141(c) a committee
cannot approve on its own matters for which stockholder
approval is required under the DGCL, such as approval of a
merger agreement.'!

Delaware Legislation

The recently enacted Delaware legislation'? includes provisions
to address the issues identified by the Activision decision. It
adds a new Section 147 to the DGCL to recognize that the
board of directors can approve a merger agreement and other
agreements requiring board approval in substantially final

form, not necessarily the final form, and can ratify a previously
approved agreement before a filing is made with the Secretary of
State. Also, Section 232 dealing with notices to stockholders is

amended to provide that any materials included with, or attached
to, a notice to stockholders, like a proxy statement, is considered
to be part of the notice. In addition, (i) a new Section 268(a) is
added to eliminate the need for the certificate of incorporation
of the surviving corporation to be attached to the merger
agreement or approved by stockholders of the target where those
stockholders will not become stockholders of the surviving
corporation, as is the case for an all cash reverse triangular
merger, and (ii) a new Section 268(b) is added to make clear
that disclosure letters and schedules are not part of the merger
agreement and therefore, as a statutory matter, do not need to be
approved by the board.”

RELEVANCE FOR THE MBCA

The Activision decision highlights the importance of strict
compliance with notice and approval requirements, even after
enactment of the Delaware legislation, under both Delaware

and the law of other relevant jurisdictions. Those requirements,
which are not limited to mergers, differ among jurisdictions

and thus the particular jurisdictions law needs to be carefully
reviewed. For example, under Section 11.04 of the MBCA a “plan
of merger” meeting the requirements of Section 11.02(d) must
first be adopted by the board and then, with certain exceptions,
approved by the stockholders and, if approval is to be sought

at a meeting, the notice of the meeting shall “contain or be
accompanied by a copy or summary of the plan,” in some cases
with a copy or summary of the surviving entity’s governing
documents. It is common, at least in states outside of Delaware,
to structure mergers using both a transactional agreement,
usually called a merger agreement or acquisition agreement,
which describes the transaction and contains representations,
covenants, conditions to closing and other provisions, and a
separate plan of merger that is typically attached as an exhibit

to the transactional agreement. The plan of merger is typically

a relatively short document that contains only the terms and
conditions of the merger as required by the corporation statute,
which in MBCA jurisdictions are those set forth in Section
11.02(d). Only the plan of merger needs to be submitted to
stockholders for adoption in those jurisdictions. The statutory
pattern in Delaware is somewhat different and that difference
may account for a difference in practice and the Court’s rulings in
Activision. Section 251(b) of the DGCL requires that the board
approve an agreement of merger and declare its advisability and
that the agreement of merger be executed by the corporation and
submitted to the stockholders for approval. Under the MBCA,
the plan of merger need not be executed by the corporation and
as long as there is a plan of merger approved by the board and
the stockholders, the transactional agreement signed by the
parties to the merger need not be submitted to or approved the
stockholders.
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In a prior decision, West Palm Beach Firefighters’ Pension Fund v. Moelis ¢
Company, 310 A.3d 985 (Del. Ch. 2024), the Court held that laches and ripe-
ness did not apply where there is an alleged violation of a statute.

See Section 141(c)(4) of the DGCL.

The Court distinguished Colon v. Bumble, Inc., 305 A.3d 352 (Del. Ch. 2023),
which upheld super-voting power granted to stockholders identified in a
stockholder agreement on the grounds that the identified stockholders were
ascertainable facts outside of the charter as permitted by Section151(a). See
Stanley Keller, Delaware Court of Chancery Approves Differential Voting Within
Same Class, In Our Opinion (ABA Bus. Law Section Legal Ops. Comm.), Fall
2023 (Vol. 23, No. 1), at 17-18.

S.B. #313, AN ACT TO AMEND TITLE 8 OF THE DELAWARE CODE RE-
LATING TO THE GENERAL CORPORATION LAW, vol. no. 84, ch. 309 Del.
Laws (enacted on July 17, 2024).

The MBCA uses the term “shareholders” but for consistency this article follows
the DGCL usage of “stockholders”

The question of whether a fiduciary out alone will validate certain governance
provisions in a stockholder agreement could be an issue in Dollens v. Gooseh-
ead Ins., Inc., C.A. No. 2022-1018-JTL (Del. Ch. Nov. 10, 2022), in which the
plaintiffs challenged a stockholder agreement as being in violation of Section
141(a). A proposed settlement involving amendments to the stockholder
agreement has been agreed to by the parties to the litigation and is pending ap-
proval. The amendments narrow the governance provisions and add fiduciary
outs for the board. The notice of the proposed settlement is available at https://
www.saxenawhite.com/wp-content/uploads/2024/01/Goosehead-no-
tice-of-settlement.pdf.
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As noted above, the question of whether and the extent to which the terms of
an agreement may be incorporated by reference in a certificate of incorpora-
tion pursuant to Section 102(d) of the DGCL is addressed in N-able.

The Court’s reference to Section 251(b) requiring the surviving corporation’s
charter to be included in the merger agreement does not appear to be apt
because the requirement of Section 251(b)(4) applies only to a consolidation.
For a merger, Section 251(b)(3) requires only a statement that the surviving
corporations charter shall be its charter, unless it is to be amended or restated,
in which event that shall be stated.

Id.

The Court noted that Section 251 did not contain the amendments to Sections
228 on stockholder consents and 242 on certificate of incorporation amend-
ments that permit notice of internet availability of proxy material to satisfy the
merger agreement notice requirement. An alternative that could have satisfied
Section 251 would have been for the notice to have referred to the summary
of the merger agreement in the proxy statement instead of referring just to the
merger agreement attached as an exhibit to the proxy statement.

An application has been filed with the Court of Chancery to validate the
merger in issue in the Activision decision under Section 205 of the DGCL. The
MBCA has similar provisions to validate defective corporate acts and stock
issuances in Subchapter E of Chapter 1 (Sections 1.45 - 1.52).

Supran. 4.
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IMPORTANT
DATES

DECEMBER MEETING
DECEMBER 6-7, 2024

SPRING MEETING
Business Law Section
APRIL 24-25, 2025

JUNE MEETING
JUNE 19-21, 2025 - Alumni welcome

FALL MEETING
Business Law Section
SEPTEMBER 18-19, 2025

ARTICLES &
AUTHORS
NEEDED

The Committee is seeking articles
and notes for future issues of the
newsletter which are circulated to
our Committee members, all State
Liaisons and state corporate law
leaders and posted on our website.
Please send your submission to:
John Lawrence
jlawrence@goodwin.com.

Articles should be 1,500 words

or less and on any corporate law
topic of interest to practitioners
from Model Act decisions or
developments to interesting state
corporate law developments. We
appreciate your help in making this
newsletter a success.
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