BEST PRACTICES GUIDE FOR A FIRM PRO BONO POLICY

PREAMBLE: Pursuant to Rule 4-6.1(a), “Each member of The Florida Bar in good
standing, as part of that member's professional responsibility, should (1) render
pro bono legal services to the poor and (2) participate, to the extent possible, in
other pro bono service activities that directly relate to the legal needs of the
poor.” These recommendations are offered as a guide to formulating a law firm
policy for discharging that professional responsibility. These best practices
are recommendations only, and each firm may consider adopting those which
are conducive to the firm's specific circumstances.’

A. INITIAL INTAKE

General Comment — The pro bono client should be treated for all matters and
purposes the same as any other client of the firm (except with respect to billing).

Conflict check
o Conflict by parties
o lIssue preclusion
o Other reasons that the firm should not take the case

Comply with other firm procedures for pro bono intake, if applicable
o Get any internal committee approval

Initial interview

o Confirm that the client qualifies for either the firm or Florida Bar pro
bono criteria for pro bono assistance. If referred by a local legal aid
organization, the referral is deemed qualified under Rule 4-6.1.

o Request that the prospective client bring to the interview all
documents (including electronic communications) and other
information relating to the engagement. You should help the client
to prepare for the meeting by providing suggestions of what

' The Pro Bono Committee of the Business Law Section of The Florida Bar has developed this Best Practices Guide to
encourage you to adopt a formal pro bono policy in your firm, or, if you have a policy in place, to review that policy
and determine whether you wish to make changes in accordance with these suggestions. The Guide is set up to
provide you with a general checklist of recommended procedures followed by detailed commentary that provides
in-depth analysis, where necessary, of the checklist. We welcome comments. Please feel free to send those
comments to the current Chair of the Business Law Section Pro Bono Committee; contact information for the Chair
is available on the Section’s website at www.flabizlaw.org.
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documents are needed.

o Explain the scope of the attorney client privilege; and if the client intends to
bring a third party, the potential consequences of the presence of the third
party.

Engagement letter
o Client expectations
o Arrangement regarding costs
o Scope of services
o What kind of reports and records should be provided by the client
O

Confirm the agreement with the client or, if none, the firm policy,
regarding disposition of the fee award, as further detailed below.

If needed - Declination letter
o Statute of limitations caveat
o Document preservation caveat

Open the file

o Follow the firm’s procedure for creating a client number, billing codes
and time entries.

o Send any paperwork required by firm procedures that the client needs
to review or sign.

o Send any other preliminary notices the law requires.

Commentary:

In deciding whether to take a pro bono case all the same procedures should be
followed with respect to determining conflicts, opening a file, and following formal
engagement procedures.

In addition, the firm must also determine that the pro bono matter is consistent
with the assigned attorney’s capabilities and competency. There needs to be a
determination that the lawyer has the ability to represent the client, either directly
or with mentoring and supetrvision, that the case can be properly staffed, and
that the firm has the necessary resources to service the client, all as provided under
the Rules Regulating The Florida Bar (the “Florida Bar Rules’). It is important
when doing a conflict check to make sure that there are no conflicts between the
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potential client or case and other clients in the firm. The conflict may be obvious,
as when an adverse party, or a party on the other side of a business transaction
may be a firm client, but it may also be a conflict regarding a client’s position. So,
for example, accepting a lawsuit that seeks to sue banks for filing false claims in
bankruptcy cases might conflict with a bank client who files claims in bankruptcy
cases, even though the claims your bank client files are not false. It is also
important to make sure that the firm does not take a case that philosophically
conflicts with another matter that firm is handling. For example, it would not be
appropriate for a firm to accept a case defending a not-for-profit client’s
trademark on the basis that it was not necessary to register the trademark in
order for it to be a protected mark, if that firm is advocating in another case
that all trademarks must be registered to be protected. However, the firm
should take into consideration the Florida Bar Rules that allow for certain
representations notwithstanding these types of conflicts when the
representation is being made under the pro bono provisions of those rules.
Finally, there may be other reasons that the firm should not take the case,
such as when a debtor that has been referred to the firm is a serial bankruptcy
filer that has had his or her case dismissed several times.

Some firms have formal pro bono procedures that require additional steps before
a case is accepted. Some firms have limits on the number of pro bono cases they
will accept or will authorize a particular attorney to handle. Other firms also look
at whether the case qualifies under its criteria for pro bono representation (see
section B infra). The firm might consider having a standing policy of
accepting a certain number of referrals monthly or annually from one or
several local legal services organization(s) in lieu of an independent firm
intake procedure that requires an independent firm vetting of financial
eligibility of the potential client.

Sometimes a referring agency will have an engagement letter. A firm will need to
review the agency engagement letter and determine whether the firm’s
engagement letter requires more information or whether the firm’s engagement letter
can just adopt the terms of the referming agency letter. In all instances the firm
should have a written engagement letter.

The nature of the case and the nature of the client will determine what the
assigned lawyer intends to accomplish at the initial interview. If there are
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documents the lawyer wants to review ahead of time, make sure to explain clearly
to the client what to bring to the interview. If the client is going to sign the
engagement letter at the initial interview, make sure the firm has provided a copy
of the engagement letter to the client ahead of time for the client to review. If
the client does not speak English and the assigned attorney does not speak
the client’s language the firm needs to determine who will interpret the
engagement letter and provide interpretation at the meetings, whether
telephonically or in person. If possible, use someone in the firm because the firm
must preserve the attorney client privilege. If the person interpreting is a friend
or family member of the client, the firm needs to determine what steps it must
take to preserve the privilege.

When the client gets to the interview it is important the client understands the
attorney client privilege. Even clients a firm thinks are sophisticated may not
understand the nature and scope of the privilege. The client must understand that
the client’s work email must not be used to communicate with the firm — only a
private email on a non-work computer. Also, the client must understand that
any conversations with the attorney or relating to the matter in which the firm
is representing the client must not be posted on any type of social media. If
the client is an entity (some entity representations may qualify), the individual with
whom the assigned attorney is meeting must understand the privilege is with the
client corporation not the individual with whom the attorney is meeting.

At the initial interview the assigned attorney may determine that the client does
not meet either the referring agency’s requirements or the firm’s requirements for
pro bono representation. The firm should understand the procedure of the
referring agency and of the firm if this happens — Does the firm send the
client back to the referring agency? Is the firm allowed to negotiate a fee-based
representation? Finally, the firm needs to make sure that the firm and the
client understand the client’s expectations with respect to the case and that no
results are guaranteed.

Once the case and client have cleared conflicts and any additional required
screening, the client needs to sign an engagement letter that clearly spells out
what services the firm is agreeing to provide, what costs, if any, the client will
need to pay, how those will be paid (cost retainer? pay as billed?), and what
type of reports will the client receive and with what frequency. Will the debtor
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receive monthly billing reports that details all the work that has been done, but
without an actual bill? Will the client receive status reports? The firm will also
need to have an understanding regarding any fees awarded in a fee shifting case.
The client should understand whether the firm will take the fee award if one is
awarded.

When the firm opens a pro bono file, it should follow normal firm procedures, or
the specific procedures the firm has established for opening a pro bono file. Also
make sure the firm complies with normal case-opening check lists. For example, in
a trademark case, does the firm need to send an insurance letter? In a litigation
case, does the firm need to send the client a litigation hold letter? In a bankruptcy
case, are there certain intake forms or checklists that the client needs to complete
before the next meeting?

If either the firm or the potential client decides that the firm will not take the
matter, then the firm should send a letter confirming that understanding (the
declination letter). The letter should outline any statute of limitation issues
about which the potential client should be aware, as well as any relevant
obligations by the firm or the potential client to preserve certain documentation.
The firm should also, as soon as possible, notify the referring agency, if any,
that the firm will not be continuing with the case.

B.  DECIDING WHAT IS PRO BONO

General Comment - The firm’s policy should define the legal services or other
activities that will qualify for pro bono credit under the policy. The firm does not
need to limit itself to the Florida Bar criteria, set forth in Rule 4-6, but should
make clear to its attorneys that if the firm recognizes services outside the
Florida Bar criteria, the attorney may not list those activities as qualifying on the
annual Bar application for renewal.

Pro Bono
o Legal services

o Rendered without charge or expectation of fee at the time service
commences

Florida Bar Pro Bono
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@)
@)

Pro bono legal services to the poor
Charitable, religious, or educational organizations who serve the poor

Other Pro Bono

O

O

Individuals, groups or organizations seeking to secure or protect civil
rights, civil liberties or public rights

Charitable, religious, civic, community, governmental or educational
organizations in matters in furtherance of their organizational purposes,
where the payment of standard legal fees would significantly deplete
the organization’s economic resources or would be otherwise
inappropriate

What Is Not Pro Bono

O
O

Legal services written off as bad debts

Activities that do not involve the provision of legal services, such as
community service or serving on a board of directors

Free or reduced fee work that an attorney provides to a client for
purposes of good-will

Legal services provided for an employee of the firm

Legal services provided for friends or family members of employees of
the firm unless they otherwise qualify for pro bono representation.
Legal services provided for the benefit of a religious or educational
organization with which the attorney is affiliated, unless the work solely
involves the charitable works of that organization or involves the
provision of other direct benefits for low-income individuals

Benefits of working with legal services programs

O

@)
O
@)
@)

Cost reimbursement

Reverse referrals and “send backs”
Liability coverage

Training and support

Ease of reporting for CLE credit

Safe harbor for short-term legal aid services programs

O

Rule 4-6.6 provides a safe harbor for representation of clients under the
auspices of recognized programs for short-term legal services where a
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client's interests are adverse to another present or former client, so long
as the lawyer is not aware of any actual conflict.

o Imputation of disqualification of other lawyers in the firm under Rule 4-
1.10, 4-1.7 or 4-1.9 is not applicable so long as the lawyer is not
aware of any actual basis for disqualification.

o This rule still requires a client's agreement that short-term services are
limited. Most legal aid programs will have a form that includes this
acknowledgement; attorneys should inquire when they agree to
participate in the short-term program (usually legal aid clinics).

o If the safe harbor applies, the Section A intake procedures are not
applicable as the representation will last only so long as the clinic in
which the attorney is participating.

Commentary:

Under the Florida Bar Rules, the key analysis in determining whether the
provision of free legal services qualifies as ‘pro bono” is whether those
services are serving the needs of the poor. The comments to Rule 4-6.1(a) state
that pro bono legal services are to be provided not only to those persons whose
household incomes are below the federal poverty standard but also to those
persons frequently referred to as the “working poor.” Pro bono services may
also be provided to organizations such as church, civic, or community service
organizations so long as the services relate to a project seeking to address the
problems of the poor. Pro bono legal service to the poor can also be provided
through legal services to charitable, religious, or educational organizations
whose overall mission and activities are designed predominately to address
the needs of the poor.

The commentary to Rule 4-6.1 states that “Lawyers providing pro bono legal
service on their own need not undertake an investigation to determine client
eligibility. Rather, a good faith determination by the lawyer of client eligibility is
sufficient.” However, the firm may want to include in its policy the criteria for
determining a prospective pro bono client’s eligibility if the client is not
referred by a legal aid organization. For example, the policy may set forth
criteria for evaluating the prospective client’s indigence or ability to pay. On the
other hand, the firm may wish to rely primarily on screening by legal services
providers or other referral organizations to make such determinations.

June 2026 revised



It is easier to determine what individual qualifies for pro bono representation,
than it is to determine what entity qualifies for pro bono representation.
When considering pro bono representation for not-for-profit organizations,
the firm should consider whether the not-for-profit entity can pay for legal
services without substantially compromising its mission or the matter for
which legal services are sought (i.e., the proposed pro bono matter would not be
undertaken, or its success would be substantially compromised, without pro
bono legal services). The ability of an organization to pay for legal services can
be evaluated on a case-by-case basis, considering (i) the organization's history
of payment of legal fees to the firm or to other legal counsel; (ii) the firm's
history of charging fees to non-profit entity clients in similar situations; (iii)
the payment by the organization of professional fees to non-legal service
providers for the same or similar matters; (iv) the organization's budget
relative to other organizations considered potential pro bono clients; and
(v) the payment of legal fees by organizations of a similar size and purpose.
The size of an organization's budget may be relevant to this analysis, but not
necessarily dispositive, as legal services and other public interest organizations
with relatively large budgets often do not customarily pay for legal counsel as
such payments would compromise their missions.

In deciding whether to retain a not-for-profit organization as a pro bono client,
the firm should also consider whether the entity's mission fits within the goals of
the firm’s pro bono philosophy. There appears to be universal agreement that
organizations that provide legal services to low-income individuals or otherwise
serve the needs of low-income individuals, or promote human rights, public rights
or civil rights ordinarily qualify as pro bono clients. Conversely, some groups direct
that religious organizations qualify as pro bono clients only to the extent the
proposed matter is intended to further the organization's charitable mission;
educational organizations qualify as pro bono clients only to the extent the
proposed matter primarily serves low-income individuals. Other non-profit
organizations, such as charitable, public health and arts organizations, should be
evaluated according to their ability to pay legal fees, with some consideration
also given to whether the entity charges fees or is open for little or no charge to
the public at large. The firm can also give weight to whether the non-profit
organization has been referred to the firm by a bar association or legal services
organization that has screened the entity for eligibility for pro bono legal
services. Since the key criterion of The Florida Bar in the evaluation of a
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non-profit's qualification for pro bono legal services is the ability to pay for
legal services, many large, well-funded -cultural institutions, such as
symphony orchestras, are not recognized as qualifying pro bono clients.
Conversely, many times smaller and less well-funded cultural organizations, like
dance troupes or community theaters, may qualify as pro bono clients.

The firm pro bono policy regarding qualifying clients may also include other
activities that do not qualify as pro bono under the Florida Bar Rule but,
nonetheless, are widely viewed as pro bono activities. The ABA and the Pro
Bono Institute include in their definition of ‘pro bono” other legal activities.
Examples include providing free or reduced fee legal services to (i)
Individuals, groups or organizations seeking to secure or protect civil rights,
civil liberties or public rights, or charitable, religious, civic, community,
governmental and educational organizations in matters in furtherance of
their organizational purposes, where the payment of standard legal fees
would significantly deplete the organization’s economic resources or would be
otherwise inappropriate.

The firm needs to determine how to allocate its pro bono resources. Should
those resources be devoted primarily to representing the poor and working poor
and those non-profit organizations that have an impact on persons of low or

moderate means, or is the firm willing to support a broader spectrum of potential
qualifying candidates? In any instance, proposed pro bono representation of an
organization should not interfere with the firm's commercial work for nonprofit
entities.

While activities may be included that do not qualify for pro bono credit under the
Florida Bar Rule, the policy should still strive to include activities that involve the
provision of legal services. That is, the attorney should provide pro bono services
that would otherwise have required the retention of counsel for a fee. "Pro bono
legal service" means legal service rendered without charge or expectation of a fee
for the lawyer at the time the service commences. The attorney may, if
appropriate, consider listing those activities on the non-pro bono services
volunteer activities survey of the annual Florida Bar renewal application.

Pro bono services are often provided under the auspices of programs of legal
services organizations, courts, government agencies, local and voluntary bar
9
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associations, law schools, and various non-profit organizations, where the
lawyer's services are short-term with no expectation of continuing representation
beyond the limited consultation. Services under such programs ordinarily do not
permit the lawyer to check systematically for conflicts or disqualifications prior to
providing the short-term services. These programs, such as legal-advice hotlines,
advice-only clinics, or pro se counseling programs, are provided under Rule 4-6.6
with a “safe harbor” from the prohibitions under Rules 4-1.7(a) and 4-1.9(a) of
representing a client with an interest adverse to another present or former client,
So long as the lawyer does not know of any actual conflict of interest. Similarly, if
the lawyer knows of no disqualification of another lawyer in the same firm to
represent the client, representation of a client under a qualified program will not
impute any disqualification to other lawyers in the firm under Rule 4-1.10. A
lawyer providing a client short-term services under Rule 4-6.6 must still obtain the
client's informed agreement to the limitation of the lawyer's services. It is best
not to rely on an oral agreement; most legal aid providers have developed
a written form that acknowledges the limited representation of counsel. If
the lawyer later undertakes to represent the client on an ongoing basis, then the
safe harbor provisions of Rule 4-6.6 no longer apply. If a short-term limited
representation would not be reasonable under the circumstances, the lawyer can
still be covered by the safe harbor rule by offering limited advice to the client and
letting the client know of the need for further long-term assistance of
counsel. Note that intake procedures in Section A do not apply when the
lawyer's services qualify for the safe harbor.

C. HOW CREDIT IS GIVEN FOR PRO BONO CASES

General Comment — The firm should have a policy that sets forth the manner in
which pro bono service will be recognized — will the hours be credited to the
attorney’s billable goal, if so, will there be a “cap” to that credit? Will the hours
receive no “credit” except that the firm will consider the pro bono service in
compensation determinations? Will the firm have a “non-billable” requirement?

Credit for Time Spent on Pro Bono Client Matters
o “Billable” credit to the same extent time is credited for other client matters
e \With or without an hours cap
o Non-Billable

e Specify aspirational goal, with 20 hours the suggested minimum
10
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o Give credit for services provided under auspices of qualified programs
within safe harbor of Rule 4-6.6

Other Factors

o Consider pro bono commitments when determining an individual’s
availability for other assignments

o Consider giving credit for reasonable time spent on training required to
represent an actual or prospective pro bono client

Commentary:

A successful pro bono practice requires the steady support of firm management,
and internal firm policies that support and encourage attorneys, paralegals and
other employees who serve the firm's pro bono clients. In turn, attorneys,
paralegals and other employees who work on pro bono matters must treat pro
bono clients as they would all other clients by providing excellent service that
meets the highest ethical and professional standards, and that is performed in an
efficient manner. In furtherance of this standard, it is recommended that time
spent on approved pro bono client matters be recorded consistent with time keeping
requirements for all other clients. Legal aid organizations are usually able to
confirm hours for attorneys where the timekeeping is not clear, including those
hours spent creating or speaking at CLE’s for those legal aid organizations. The
time spent on these pro bono matters should be credited to attorneys and
paralegals to the same extent time is credited for any other client matter.
Attorneys should also be encouraged to participate in qualified programs for
which the safe harbor under Rule 4-6.6 is applicable, such as such as legal-
advice hotlines, advice-only clinics, or pro se counseling programs. It is further
suggested that time spent on approved pro bono matters should also be
counted in determining an individual's availability for other assignments within the
firm. Finally, it is suggested that if there is a cap on ‘billable” credit, that cap is
not less than the Florida Bar twenty-hour requirement. A more generous cap, if
there is any cap imposed, should be considered if the firm is willing to
undertake a case that will require a protracted time commitment, such as a
Hague convention case, a death penalty case, or other protracted litigation.

If the firm is unwilling or unable to give billable credit for pro bono service, then it
is recommended that the firm develop a policy for non-billable credit.
Timekeepers should be instructed to keep track of all their time worked on a pro
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bono matter so that the service can be considered as part of any compensation
review for the timekeeper. The firm should be clear whether that consideration
will apply towards an increase in base salary, bonus consideration, or both. In
some firms, the firm has a non-billable requirement, in addition to a billable
requirement. For example, a firm could have a one hundred or two hundred hour
non-billable requirement that would include pro bono work, community service,
attendance at bar events and seminars, and firm administrative responsibilities.

In addition, reasonable time (perhaps up to one day) spent on training required to
represent an actual or prospective pro bono client, as well as time spent
evaluating potential pro bono matters, should be credited, either as billable or
non-billable time. While training time is not usually considered client time,
seminars and other training events sponsored by bar associations and legal
services organizations are often the most efficient and effective way to learn a
new body of law required for representation of a client and can replace the
research typically conducted for commercial clients. Pro bono training is therefore
distinguishable from continuing legal education when its sole function is to
facilitate the representation of a specific client or clients. For instance, Human
Rights First regularly hosts a 2-3 hour training on asylum law that presents
information required to represent clients and that is more efficient than reading a
treatise or performing original research. Likewise, local bar associations and legal
service agencies sponsor pro bono training events, with the requirement that
those attending agree to handle a pro bono matter. Most importantly, the
Florida Supreme Court has amended Rule 6-10.3 such that Florida attorneys
may now receive 1 general credit hour for every hour of pro bono service, not
to exceed 5 credit hours during a 3-year reporting cycle.

In addition, reasonable time spent evaluating cases referred by legal services
organizations with which the firm has established relationships could be counted
as pro bono “client" time. To record this time, these agencies should be
opened as firm clients for the limited purpose of working with them as co-counsel
fo evaluate cases.

In any event, firm policy should make clear that performing pro bono work
will not be penalized in any bonus or promotion considerations.

D. USE OF NON-LAWYERS FOR PRO BONO CASES
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General Comment - Pro bono cases have the same importance to the firm as any
other legal matter which the firm undertakes, and they should be given the same
level of staffing, support and supervision in a manner that will assure the provision
of competent and efficient representation to the client. Appropriate staffing is
also more efficient for the firm as the attorney can spend his or her time
performing legal services, rather than paralegal or administrative tasks.

Staffing Pro Bono Matters
o Give pro bono cases same level of staffing, support, and supervision as
other firm legal matters
o Encourage paralegals and other firm employees to participate in pro bono
service if capable with appropriate supervision

o Track paralegals' pro bono time consistent with firm's customary time
keeping procedures

o Consider pro bono service in paralegals' evaluations and compensation
decisions

o Devote same levels of administrative, word processing, duplicating, and
similar support resources as other firm legal matters

o Supervisors should provide appropriate guidance to attorneys, paralegals,
and support staff assigned to pro bono matters

o Make available to both lawyers and non-lawyers necessary training to
assure competent representation

Commentary:

Paralegals and other firm employees should be encouraged to participate in pro
bono service to the extent they can assist in the matter with appropriate
supervision. Supervisors on pro bono matters should assure that adequate and
appropriate staffing, both with lawyers and non-lawyers, is achieved
commensurate with the complexity and demands of the pro bono matter. While
the firm may have committed its resources to a pro bono matter, lawyer and non-
lawyer work on any particular pro bono matter should still be voluntary. If a
particular pro bono matter is controversial or otherwise objectionable to an
individual lawyer or non-lawyer, the individual should be allowed to decline to
work on the matter in their discretion.

Paralegals should keep track of all time incurred in pro bono service following the
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same procedures applicable to billable cases and other non-billable time tracked
by the firm. Pro bono service by non-lawyers is encouraged, and it should be
considered in all periodic reviews and performance evaluations, including in
compensation decisions. As with lawyers, paralegals should be included in any
training necessary to permit competent representation in a pro bono case, such as
areas of public interest law not typically handled by the firm.

If paralegals and support staff are not encouraged or permitted to participate in
pro bono cases, then the burden of doing non-legal work falls on the attorney.
This approach is not efficient for the firm as it increases, unnecessarily, the time
the attorney must devote to the matter, and it is not efficient for the client, as
there are many tasks more appropriately performed by paralegals and other
administrative staff. However, an attorney should not report as his or her
pro bono time work performed by the paralegal or other support staff.

Of course, as with any client matter, paralegals and other support staff
should be advised that if time, subject matter, or skill is an issue, that no
negative actions will be taken should such paralegal or other support staff
decline to assist in a pro bono matter.

E. FEES AND COSTS

General Comment — When a matter is accepted and approved for pro bono
representation, the engagement letter should make clear that the client will not
be charged for legal services provided and should also set out to what extent the
client will be responsible for costs incurred in the representation.

Costs

o Paid by client
e Payment of a cost retainer at the outset if costs are not covered by
referring legal aid organization
e Monthly or other appropriate billing, if applicable
o Paid by firm
e Establish a procedure for pro bono attorney to request payment by

the firm of expenses in pro bono matters
14
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o Routine office expenses should be paid by the firm
o Keep track of expenses in all cases in the event there is any opportunity
for cost shifting or reimbursement, including a cost award

Fee-Shifting

o Review contracts and applicable statutes at the outset to explore
possible bases for fee-shifting

o If referred from a legal aid organization, inquire whether they know
about any fee shifting, and use in the engagement letter any
language the organization already has on file for various situations

o Options for disposition of attorneys’ fees recovered
) Apply to out-of-pocket costs that were advanced by the firm

o Donate to legal services or public interest organization from which
the case was referred or other appropriate charitable organization
) For small to mid-size firms, apply a certain amount for future pro

bono matters.
o Discuss with potential client (and confirm in writing) the firm’s policy on
disposition of attorneys’ fee award

Funds acquired in connection with resolution of pro bono matter
o Funds earmarked for a specific purpose must be used in that manner
o Pursuant to Bar rules, attorneys’ fees awarded are not to be given to or
shared with client

o Recovery of costs may be shared with client if the firm decides to
forego reimbursement of out-of-pocket costs advanced

Commentary:

All agreements regarding the treatment of fees and costs should be resolved at
the initial interview with the client, even if some or all the costs are being covered
by a referring legal aid organization. To the extent possible, pro bono clients
should bear the burden of out-of-pocket expenses related to the representation
to ensure that the client has an appropriate investment in the outcome of the
case, and so that the firm’s limited pro bono resources are available to assist other
clients. Depending on the client’s financial resources, the client should be
expected to pay in whole or in part for such costs as court reporters, interpreters,

recording and other court fees, and other matter-related expenses. The client
15
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should not, however, be asked to pay for the firm’s routine office expenses, such
as copying, faxes, phone, mailing, and courier fees incurred during the
representation.

Any significant out-of-pocket expenses related to the handling of any authorized
pro bono engagement should be discussed with and approved by the firm in
accordance with its internal policies and procedures, as well as with the client,
before the expense is incurred. A standard of reasonableness should be applied
on a case-by-case basis. For instance, where out-of-town travel is involved,
special efforts should be made to secure lower fares and inexpensive
accommodations.

In all cases, attorneys should be sensitive to costs and make use of procedures and
services that reduce costs without reducing the quality of the legal services
provided, including seeking reimbursement of costs when appropriate at the
conclusion of a successful litigation or settlement. Where appropriate, in forma
pauperis petitions should be used, and other free support services should be
utilized to the extent possible, such as free online legal research (e.g., FastCase or
Google Advanced Scholar). Vendors, including copy services, interpreters and
court reporters, are also often willing to provide services or goods at or below cost
for pro bono matters.

To the extent a pro bono client has agreed to pay expenses, a statement of such
expenses should be sent monthly, or when otherwise appropriate, for prompt
payment. A cost retainer may also be requested at the beginning of the
representation. Where significant out-of-pocket costs are likely, the engagement
letter should include a provision stating that such costs will be reimbursed, to the
extent the firm deems reasonable, from any judgment or settlement amount the
client may receive by virtue of any fee shifting or other type of fee recovery.
The engagement letter must make clear, however, that this is not a
contingency fee case, it is a pro bono case.

In some cases, there may be the possibility to recover attorneys' fees pursuant
to a fee-shifting statute, contract, or appropriate independent fund. This
possibility should be explored at the outset by a review of any written
contracts and applicable statutes. The firm may decide to adopt a general
policy for such cases or may make the decision on a case-by-case basis in
consultation with the client. The disposition of any attorneys' fee award should
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be discussed with the potential client at the beginning of the representation
and must be confirmed in writing, preferably in the engagement letter. Such
discussions should include giving the potential client the opportunity to consult
with independent counsel regarding any fee award.

Counsel should also be sensitive to opportunities for fee or cost recovery that
may arise during the representation. The court may award attorneys' fees as
a sanction, or for acceptance of appointment to a case. Fees and costs may
also be negotiated as part of a settlement or recovered in connection with a
closing (e.q. in certain affordable housing deals).

When a pro bono matter is resolved favorably for the pro bono client so as to
result in the payment of money from another party, either by settlement or other
agreement, any amount earmarked for a specific purpose must be used in that
manner. While it is tempting to think that any attorneys' fees awarded should
be given to or shared with the client, such sharing of fees with a client would
violate Florida Bar rules.

F. PRO BONO COMMITTEE OR PRO BONO COORDINATOR

General Comment - Depending on the size of your firm, you may want to
consider establishing a pro bono committee or coordinator. A pro bono
committee or coordinator is a common feature of many model pro bono
policies. The following is derived from the ABA Section of Labor and
Employment Model Law Firm Pro Bono Policy.

A Pro Bono Committee [or, for smaller firms, a pro bono coordinator] is
responsible for implementing a firm’s pro bono policy and overseeing the
firm’s pro bono activities. The Pro Bono Committee can include partners and
associates who represent the firm’s different practice groups as well as
secretarial and paralegal representatives.

The Pro Bono Committee/ Coordinator could be responsible for all or some
of the firm’s pro bono activities including:

o developing, monitoring and implementing the firm’s pro bono policy;
o creating relationships with pro bono programs;
o coordinating case screening and assignments;
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o disseminating information on pro bono opportunities and available
services to all lawyers in the firm, including incoming attorneys not yet
familiar with the firms’ policies;

o coordinating and monitoring the status of all pro bono activities,
ensuring that proper assistance, supervision and resources are
available for services;

o providing quarterly and annual reports on the number of attorneys who

did pro bono work, the hours of services rendered, the monetary value

of such service and total disbursements paid;

coordinating publicity on pro bono work;

recognizing outstanding pro bono service;

o ensuring that the same firm standards of quality and care given to
paying clients are afforded to the firm’s pro bono projects; and

o Joining an organization such as those identified on Appendix A to
obtain access to training and other resources.

o O

G. COMMITTING TO PRO BONO THROUGH DEDICATED STAFF2

General Comment: Rule 4-6.1(c) allows a law firm to develop a ‘plan” pursuant
to which one or more attorneys may perform pro bono services the hours for
which will be credited towards other attorneys in the firm.

Develop a Voluntary Collective Satisfaction Pro Bono Plan
o Develop a plan that sets forth what kind of work will be done and by
whom
o The plan must describe how the hours will be distributed so the hours can
be accurately reported on the Florida Bar annual reporting form
o The plan should credit the pro bono hours accrued under the plan among
the firm’s lawyers in a fair and reasonable manner

Submit the Plan to the local Circuit Pro Bono Committee
o Determine whether your plan requires approval by the local Circuit Pro
Bono Committee
o Whether or not approval is required, file your plan with the local Circuit
Pro Bono Committee
o If approval is required, submit the plan to the local Circuit Pro Bono
Committee with the appropriate approval form(s)

2 The materials for this section were provided primarily by the Thirteenth Judicial Circuit which has developed a formal
“SHARE” program (Sharing Hours and Reaping Equity) and related forms.
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Commentary:

Rule 4-6.1 defines an attorney’s aspirational pro bono goal as 20 hours. The
firm’s plan may designate a number of attorneys of the firm who will earn those
20 hours for themselves and the remainder of the firm. These hours can be
accrued through providing pro bono legal services to the poor: (1) in a major
case or matter involving a substantial expenditure of time and resources;

(2) through a full-time community or public service staff; or (3) in any other
manner that has been approved by the circuit pro bono committee in the circuit
in which the firm practices. Thus, if your plan includes only options 1 and 2,
while the plan must be filed, it does not need formal approval. A plan which
spreads credit for the accrued pro bono hours among the firm’s lawyers in more
than one office would need to be filed with the Circuit Pro Bono Committee in
each circuit in which the participating lawyers practice. Of course, the goal is
to encourage all attorneys in the firm to take at least one pro bono matter
per year if possible.

If you are drawn to pro bono work, this is a great tool to obtain your firm’s
support. The plans are custom-made, allowing each firm to designate as many
attorneys as it determines appropriate and how those attorneys will spend their
pro bono time. For example, the firm might elect to allow a team of less
experienced lawyers handle a Section 1983 action, which can be time
intensive. The lawyers will receive valuable trial experience, and the firm will
Share the benefit of the pro bono time commitment. Thus, the entire firm will be
involved in, and benefit from, the good work.

19

June 2026 revised



APPENDIX A
Helpful Pro Bono Resources

1. Florida Bar Standing Committee Pro Bono Toolkit (hitps://www-
media.floridabar.org/uploads/2024/12/ADA-Final-Approved-The-Florida-Bar-
Standing-Committee-Pro-Bono-Toolkit-for-Limited-Scope-Representation-
|[dg-and-ect-edits-10-23-24-002.pdf)

a. Sample Engagement letters are included in the Toolkit

2. Rule 4-6.6 — Short-Term Limited Legal Services Programs

3.  The Association of Pro Bono Counsel — Statement on the Eligibility of
Non-Profit Entities (attached)

4. Florida Pro Bono Coordinators Association — www.fbca.org
5. Funding Florida Legal Aid — www.fundingfla.org

6. Pro Bono Institute — www.probonoinst.org

7.  Association of Pro Bono Counsel — www.apbco.org

8. National Association of Pro Bono Professionals —
WWW.probonopros.org
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APBCO

ASSOCIATION OF PRO BONO COUNSEL

APBCo STATEMENT ON THE ELIGIBILITY OF
NON-PROFIT ENTITIES FOR PRO BONO LEGAL SERVICES

PART I: OVERVIEW

The Association of Pro Bono Counsel (“ABPCo0”), an organization with more than 80 members
(mostly attorneys) who manage law firm pro bono practices on a full-time or near full-time basis,
provides this Statement of its members’ consensus views on a methodology to employ when
evaluating the eligibility of non-profit organizations for pro bono legal services.! (As used in
this Statement, “pro bono legal services” means those services that we believe meet the Pro Bono
Institute’s definition.)

The purpose of this Statement is not to propose an alternative definition of pro bono. We believe
that the Pro Bono Institute (“PBI”) is the appropriate organization to continue its excellent work
in providing both a definition of pro bono legal services and accompanying commentary.

Rather, this Statement offers our members’ experience and insights regarding the factors we
consider and the analysis we employ when considering a non-profit organization’s eligibility for
pro bono legal services.

APBCo members are acutely interested in this issue because we routinely assess requests for pro
bono assistance from non-profit organizations. Accordingly, we have the expertise to evaluate
whether a proposed definition or commentary is likely to be clear, effective, efficient and
consistently implemented by our firms. APBCo members are also typically responsible for
reporting data relating to our firms’ pro bono practices (particularly the number of hours
recorded on pro bono matters) to organizations like PBI (to which most APBCo members’ firms
belong) and the American Lawyer.

The issue of which non-profit organizations should qualify for pro bono representation was
highlighted by the American Lawyer in a July 2006 article,’ but it is important to note that

' This Statement is the result of an APBCo membership meeting on March 1, 2007, where all participants

expressed their views, and an open task force that followed. While the views at the membership meeting were
nearly unanimous, we do not represent that all APBCo members agree to every element of this Statement.
Moreover, neither this document nor our membership meeting addressed the circumstances under which
governmental or for-profit entities might qualify under the PBI definition.

2 While this Statement makes suggestions bearing on the PBI definition and related commentary, APBCO

members and their law firms are free to adopt broader, narrower or simply different criteria to determine whether they
should provide free legal services to non-profit organizations and count that, for internal purposes, as “pro bono legal
services.” However, a more specific, uniform definition of which non-profit organizations qualify for pro bono legal
services is useful in guiding external reporting of our firms’ pro bono practices.

Since the publication of this article, the issue of which non-profit organizations qualify for pro bono legal
services has been a topic of much conversation. It is, however, important to emphasize that this “qualification” issue
affects a very small proportion of the pro bono matters undertaken by our law firms. Our pro bono practices are
focused predominantly on direct representation of the poor or organizations that directly serve the poor, and on
issues of human rights, civil rights and civil liberties. Accordingly, while important, the outcome of the debate of
which non-profits qualify for pro bono representation is unlikely to materially affect the vast majority of work done
in our pro bono practices.



APBCo members have been applying PBI definition for many years. While this analysis is
usually straightforward, there are some gray areas. Specifically, assessing whether payment of
fees would “significantly deplete the organization’s resources or would otherwise be
inappropriate,” presents challenges. Likewise, it is clear that there is no universally-accepted
definition of what constitutes a “public right.”

Consistent with the current PBI definition of pro bono legal services,’ APBCo members believe
that a non-profit organization seeking pro bono representation should be evaluated according to
its mission and the purpose of the matter proposed. If the organization does not qualify under
these first two criteria, it should be assessed according to its ability to pay for legal services.
This “Mission-Matter-Means” paradigm is detailed in Section II below, which also includes a
discussion of the factors we typically consider under each of these three criteria. Section III of
this Statement presents a number of hypothetical situations, akin to the PBI “What Counts?”
guidance on which we all rely regularly. We hope that PBI uses the ideas presented in this
Statement to expand the “What Counts?”” document and would be happy to work with PBI on
this project.

PART II: ANALYTICAL FRAMEWORK - “MISSION-MATTER-MEANS”

We believe that a representation should be considered to be in compliance with the Pro
Bono Institute definition of pro bono legal services as long as it satisfies one of the three criteria
below. Of course, every situation is unique there should always be room for the application of
professional judgment in determining whether a representation qualifies.

A) Mission: A non-profit organization qualifies under the PBI definition when its
mission is to serve the indigent or to protect or preserve civil rights, civil liberties, public
rights, as well as human rights, regardless of its budget or means to pay attorney fees.
While the term “public rights” is not defined, APBCo members agree that “public rights”
may include environmental matters, public health care issues, peace building initiatives,
and activities related to government regulations that affect the public at large.

Once a particular organization satisfies the Mission test, no further review is necessary.
The provision of free legal services to an organization that has a qualifying mission
benefits those served by the non-profit organization’s work. Therefore, in the case where
the organization’s mission qualifies, the budget of the organization itself is irrelevant.’

* We understand that PBI is considering changes to its definition of pro bono legal services that may address
some of the issues raised in this Statement. We believe, in any event, that any workable definition will require
interpretation and guidance, and accordingly strongly encourage PBI to expand its “What Counts?”” guidance.

> Firms must be careful, however, not to allow the civil rights, civil liberties and “public rights” qualification to
become a proxy for endorsing one political view over another. For instance, challenges to affirmative action
programs should qualify for pro bono legal services just as challenges to the denial of access for minorities do.

% While we do not believe very large and well-funded non-profit organizations that meet the Mission test
should be disqualified from receiving pro bono legal services under the PBI definition, for several reasons they are
unlikely to consume substantial pro bono legal resources. First, some firms represent large, well-funded charitable
institutions with constant legal needs on a fee-generating basis. These firms often, for client relations reasons,
choose not to offer pro bono services to organizations with similar funding to that of the firm’s fee paying clients.



B) Matter: A non-profit organization with an overall mission that does not fit the
criteria above nonetheless may be eligible under the PBI definition if the specific matter
proposed itself presents a qualifying mission. In cases where a non-qualifying
organization proposes to engage in a qualifying activity, i.e., one that serves the indigent
or fosters human, civil or public rights, the matter should qualify under the PBI definition
regardless of the entity’s ability to pay attorney fees. If the specific matter satisfies the
Mission test, no further review is necessary.

C) Means: Where neither Section II.A nor II.B above is satisfied, a matter can still
qualify under the PBI definition if the organization does not have the means to pay for
legal services. In these circumstances, the question is whether the organization has
sufficient means to afford competent legal counsel to handle the matter presented. This is
not always a simple determination. We believe that, in evaluating whether a non-profit
organization has sufficient means to afford legal counsel, many factors may be examined,
including:

Referral by a Legal Services Organization: In many communities, there are
sophisticated legal services organizations that screen and refer non-profit
organizations to law firms for pro bono legal services. Law firms rely heavily
on such referrals, and absent any clear indication that pro bono representation
of a non-profit organization would be inappropriate, such a referral should be
a sufficient indication that an organization qualifies for pro bono services.

Financial Criteria: If not pre-screened by a trusted legal services organization, a
firm may want to examine statements reflecting the organization’s financial
condition (such as an IRS Form 990). In particular, firms may wish to
consider non-profit organizations’ revenues as compared to their overall
budgets, executive compensation, and debt-to-asset ratios. If the organization
has budgeted for legal fees to cover the proposed matter, this may be an
indication that the entity has the means to pay for legal fees. Free services,
such as Charity Navigator, that evaluate the management of non-profit
organizations may be a useful resource.

Past payment of legal fees or other professional fees: An organization’s past
payment of legal fees and other professional fees may also be considered.
Payment of legal fees in the past should not automatically disqualify an
organization from pro bono representation. On the other hand, the ability to
pay for fees in the past may well be a good indication of a current ability to
pay. The payment of other professional fees may also be considered.

Nature and extent of the legal services requested: Firms may also consider the
nature of the specific matter when determining whether an organization can
afford legal services. Some matters may require specialized legal expertise
the cost of which may be prohibitive. Some matters might not be undertaken

Similarly, nonprofit organizations with substantial and time-critical legal needs often choose not to rely on pro bono
legal services and instead elect to become paying clients of a firm.



but for the availability of pro bono assistance. Some matters might be crucial
to the continued viability of the organization. On the other hand, certain
matters, like some plaintiff-side litigation, can routinely be handled by
contingent-fee lawyers.

Constituency Served: If a non-profit organization is exclusively or primarily
serving a constituency of persons of relatively substantial means, the
organization may be able to afford legal fees even though the organization
itself may not have funds immediately available to pay legal counsel. For
instance, a non-profit homeowners’ association funded by members’ dues, not
in a low-income area, would likely fail to qualify for pro bono assistance if it
has the ability to obtain funding through its membership.

Affiliation of the individual proposing the pro bono representation: When a pro
bono representation is proposed for a private non-profit membership
organization with which the individual proposing that representation is
affiliated — e.g., private schools, synagogues, churches — the request should be
given close scrutiny. If the matter would likely have qualified regardless of
the individual's affiliation, representation may appropriately be considered pro
bono legal services.’

PARTIII: EXAMPLES ILLUSTRATING MISSION-MATTER-MEANS FRAMEWORK

These hypothetical scenarios are intended to illustrate the application of the Mission-Matter-
Means Framework described above.

1. A firm partner sits on the board of a statewide legal services organization. The
organization has many lawyers on staff and an annual revenue stream of many tens of
millions of dollars, most of which is funded by the state. The organization seeks
corporate governance advice.

Commentary: This organization fulfills the Mission test — the beneficiaries of its work are the
indigent — and no further inquiry is necessary. The fact that a lawyer serves on the board of or
is otherwise substantially involved with a non-profit organization that meets the Mission or
Matter test does not disqualify the project, since the ultimate beneficiaries of the legal services
qualify for assistance.

2. A firm partner is a member of a wealthy congregation in a major city which is winding
up its affairs. The congregation has, for many years, provided community services and
periodically has opened its doors to the homeless. The congregation has about $300K in
the bank and a church building worth about $6 million. The congregation seeks real
estate counsel to assist with the below-market rate sale of the church building to another

"1t is relatively unlikely, given even the starting salaries at large law firms, that organizations of which lawyers
at such firms are members would come within the Means test described herein, although some such organizations
would satisfy the Mission test and others would satisfy the Matter test with regard to the particular legal work
requested.



non-profit which serves low-income individuals. Proceeds from the sale will be donated
to another religious non-profit that will serve the poor.

Commentary: This proposed representation fulfills the Matter test because the ultimate
beneficiaries of the particular matter — legal assistance on the sale of the property — are low-
income individuals. Under these circumstances, the firm partner’s involvement is irrelevant.

3. A fee-generating client asks the firm to assist a children’s museum that has an annual
revenue stream of approximately $10 million and a single large asset, their building,
valued at approximately $30 million. The museum needs help with a corporate
governance question. The museum’s annual operating expenses average approximately
$11 million and the museum has been operating at a deficit for the past three years.
Approximately half of the museum's educational programs are targeted at low-income
communities. Additionally, the museum offers free attendance to local schools and non-
profits.

Commentary: First, the fact that a fee-generating client of the firm made the request is
irrelevant. By themselves, neither the fact that some organizational programs are directed
towards low-income individuals nor the fact that the museum offers free admittance to some, but
not all, qualifies the organization under the Mission test described in Part II. Similarly, the
proposed Matter is not, itself, directed specifically at low-income individuals. However, despite
the large revenue stream and the major asset, the non-profit organization has been operating at
a deficit for several years and, therefore, the organization could qualify under the Means test
described above.

4. A large environmental conservation non-profit seeks counsel regarding the establishment
of a web-based program whereby individuals can purchase and own (and protect from
development) tracts of land in the Amazon. The non-profit will take a percentage of the
funds from each transaction to finance its operations and purchase even more
undeveloped land. The non-profit hopes to raise $100 million through this project.

Commentary: The purpose of the organization, to protect a public right in the environment,
fulfills the Mission test and no further inquiry is necessary. The amount of funds the
organization raises is irrelevant, requiring the non-profit to devote resources to legal fees would
dilute the impact of its mission.

5. A non-profit charter school serving a range of students is faced with criminal liability
stemming from the actions of a former principal. The school seeks counsel to respond to
a broad subpoena and faces the possible loss of its charter. The school has annual
revenue of more than $25 million.

Commentary: It is not clear from the hypothetical that either the organization itself or the
proposed project primarily serves low-income individuals. Assuming that it does not, the
proposed representation fails the Mission and Matter tests. However, although the organization
has a very large revenue stream, it is facing an extraordinary and unbudgeted legal expense —



the equivalent of bankruptcy — and therefore is unlikely to be able to afford legal fees. Therefore
this matter may qualify under the Means test.

6. A non-profit 501(c)(6) trade organization that supports women in technology seeks pro
bono help reviewing a lease. The organization’s mission is to support and further
women’s participation in technology industries. It offers members discounted health
insurance and retirement plans and assistance in negotiating with labor unions. The
organization has a revenue stream of about $5 million.

Commentary: The organization presented above does not appear to serve low-income
individuals as its primary purpose. As the proposed matter likewise does not involve service to
low-income individuals, it also fails the Matter test. Finally, the substantial revenue stream
would make it quite unlikely, absent other compelling reasons, that this organization would pass
the Means test. (If the proposed representation involved a different project, such as a program

to recycle computers and distribute them to low-income children, the Matter test might be
satisfied.)

7. A large, well-funded urban art museum decides to support an affiliated museum in a rural
area by providing it with funding, operational advice and intellectual property licenses.
The affiliate is a separate legal entity, not owned by the urban museum, and has limited
funding with no budget for legal expenses. The affiliate has requested pro bono legal
services with respect to its opening and operation, including the negotiation of the
affiliation agreement with the larger museum.

Commentary: Since the proposed client is the rural affiliate, not the well-funded urban museum,
the analysis must focus on that entity. While it does not appear to qualify under the Mission or
Matter criteria, it does appear that this community organization has limited means and would
therefore qualify for pro bono legal services.

8. A national non-profit organization hired XYZ law firm for a fee to provide an opinion on
a corporate governance issue. The general counsel of the organization seeks a second
opinion, pro bono, from your firm. The organization’s sole mission is programming for
poor people.

Commentary: This organization qualifies under the Mission test, although a firm might choose
not to provide free legal services for business reasons.

9. XYZ Bank is downsizing and offers packages to employees who will volunteer to leave.
Jim Johnson, a bank employee who is also a Harvard business school graduate, has
always wanted to work with the children of recovering drug addicts. He takes the bank’s
substantial package of two years’ salary, which will allow him to start a non-profit in an
underserved neighborhood to work with the kids. He will not be using any of his
personal funds to fund the organization. He seeks pro bono assistance in forming the
non-profit.



Commentary: The proposed representation fills the Mission test, which analyzes the purpose of
the nascent organization. The personal finances of the incorporator are irrelevant — the client is
the non-profit which will be formed and the beneficiaries of the non-profit organization’s work
are low-income individuals.

10. The conservative alternative student newspaper at a wealthy suburban public high school
is told that it cannot publish a criticism of the school’s support of Black History Month.
The newspapers’ student editors have asked the firm to file a lawsuit under the First
Amendment challenging what it alleges is censorship by the school administration.

Commentary: It is not relevant that the student newspaper is not an incorporated non-profit.
Neither is it relevant that the cause itself may be unpopular nor that the school district and the
students are not of limited means. The proposed representation fulfills the Matter test because it
addresses an issue of civil rights.



APPENDIX B

Pro Bono Service Opportunities listed in Rule 4-6.5(d) of the Rules
Regulating the Florida Bar

(d) Pro Bono Service Opportunities. The following are suggested pro
bono service opportunities that should be included in each circuit plan:

1) represent clients through case referral;

2) interview prospective clients;

(3) participate in pro se clinics and other clinics in which lawyers
provide advice and counsel,

(4) act as co-counsel on cases or matters with legal assistance
providers and other pro bono lawyers;

(5) provide consultation services to legal assistance providers for case
reviews and evaluations;

(6) participate in policy advocacy;

(7) provide training to the staff of legal assistance providers and other
volunteer pro bono attorneys;

(8) make presentations to groups of poor persons regarding their rights
and obligations under the law;

(9) provide legal research;

(10) provide guardian ad litem services;

(11) provide assistance in the formation and operation of legal entities
for groups of poor persons; and

(12) serve as a mediator or arbitrator at no fee to the client-eligible

party.

o~ S~
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